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Resumo:

bwin zm : Faga parte da agdo em voltracvoltec.com.br! Registre-se hoje e desfrute de um
bénus especial para apostar nos seus esportes favoritos!

contente:

" O aplicativo também é composto de "vookies", que sdo arquivos que servem como "haser-in"
para a entrada e saida do usuario.

Cada parametro de imagem contém codigo para representar um estado alterado ou perdido
guando nédo ha o "vookies".

Dependendo da imagem e o estado, o0 usuario sera solicitado por uma técnica a qual ele ira
enviar ao aplicativo.

O "vookies" sdo um pouco mais complexo.

Cada pixel representa um estado de vida do usuario e cada pixel representa uma versao diferente
do estado de vida do aplicativo.
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| — Introduction

A — General

presentation of the case

1. The problem of the conformity with Community law of the

Member States’ legislation concerning games of chance and gambling has already given
rise to a relatively large number of cases. Nevertheless it continues to give rise to
numerous references from the courts of the Member States, as shown by the number of
cases at present pending before the Court. ()

2. In the present case, the referring

court needs to be enabled to determine whether its domestic law, in so far as it grants
a single operator the exclusive right to offer off-course bets on the internet,

conforms with Community law.

3. The case concerns the Portuguese legislation which

confers on the Departamento de Jogos da Santa Casa da Misericordia de Lisboa (), a
centuries-old non-profit-making organisation which has the object of financing causes
in the public interest, the exclusive right to organise and operate lotteries and
off-course betting in the whole of national territory. This exclusive right has been
extended to all electronic means of communication, in particular the internet. The
legislation also provides for penalties in the form of administrative fines on those

who organise such games in breach of the abovementioned exclusive right and who
advertise such games.

4. Baw International Ltd, () an on-line betting company

established in Gibraltar, and the Liga Portuguesa de Futebol Profissional (CA/LPFP) ()
were fined for offering off-course betting by electronic means and advertising it.

5.

The referring court, before which Bwin and the Liga contested the fines, is uncertain
as to whether its national legislation, in providing for such a system of exclusive

rights for off-course betting on the internet, conforms with Community law.

6. In those

circumstances, | shall submit, first, that legislation of a Member State which grants a
single entity the exclusive right to offer off-course betting on the internet and which
provides for penalties in the form of fines on persons disregarding that right,
constitutes a ‘technical regulation’ within the meaning of Directive 98/43/EC of the
European Parliament and of the Council. () | shall conclude from this that, if that
legislation was not duly notified to the Commission of the European Communities, it
cannot be relied on against private operators such as the Liga and Bwin.

7. Secondly, |

shall state that such legislation constitutes a restriction of the freedom to provide
services. | shall consider to what extent such legislation may be justified.

8.To

begin with, | shall describe the effect which I think the restriction by Community law

of the powers of the Member States in the field of betting and games of chance should
have. | shall state that the aim of the freedoms of movement is not to open up the
market in games of chance and gambling. | shall argue that a Member State should be
required to open up this activity to the market only if, in law or in fact, it treats

the gambling and games of chance as true economic activities which yield maximum



profits. | shall also argue that the Member States should have a broad discretion in
determining what measures to take in order to protect consumers and to maintain public
order against the excesses of gambling, including determining the gambling services
necessary for that purpose. | shall conclude that Community law should be confined to
prohibiting situations in which restrictive measures taken to protect consumers against
excessive gaming are manifestly distorting their purpose.

9. | shall state that Article

49 EC does not preclude legislation such as the Portuguese legislation at issue if it
satisfies the following conditions, which must be verified by the referring court: the
legislation must be justified by overriding reasons relating to the public interest, it

must be appropriate for ensuring the attainment of the objectives which it pursues, it
must not exceed what is necessary for attaining them and it must not be applied in a
discriminatory way. | shall make the following points regarding those conditions.

10.

First, with regard to the risks created by gambling and games of chance on the
internet, a Member State may legitimately restrict the right to operate such games in
order to protect consumers and to maintain public order.

11. Second, the grant of the

exclusive right to organise and operate such games to a single entity may be an
appropriate measure for pursuing those aims if, first, the Member State has the means
of directing and controlling effectively the operation of gambling and games of chance
by the entity holding that right and, second, if, in actually implementing that

measure, the Member State does not manifestly exceed its margin of discretion.

12.

Third, the grant of an exclusive right to a single non-profit-making entity controlled

by the Member State may be a proportionate measure.

13. Fourth, the legislation in

guestion, in so far as it grants a single entity the exclusive right to operate

lotteries and off-course betting on the internet is not, in itself, discriminatory.

14.

Before setting out the legal and factual context of the present case, followed by my
analysis, | think it necessary to describe briefly the nature of games of chance and
gambling in the European Union and then the issues to which those activities give
rise.

B — Games of chance and gambling

15. | shall briefly make the following five

points. Games of chance and gambling today include a wide variety of games. They have
considerable economic significance. Nevertheless they give rise to serious risks to
society. They are the subject of strict regulations of different kinds in the Member
States. Finally, electronic means of communication, in particular the internet, are an
important factor in the spread of such games.

1. A wide variety of games

16. The

playing of games the result of which depends on chance, in which the players wager a
stake with valuables or money, appears to be very ancient and common to many societies.
Historians situate their origin in the third millennium BC in the Far East and Egypt. (

) Such games were common in ancient Greece and Rome. ()

17. Games of chance and

gambling have changed considerably in the course of history and there is a very wide
variety of them today. They may be divided very broadly into four main categories.

18.

The first category consists of lotteries, in which | include bingo games, which are
based on the same principle. This is a pure game of chance in which knowledge and



strategy play no part at all. The result of the game is determined by the drawing by

lot of winning numbers, the result of which is known immediately or later.

19.

Lotteries and bingo games may be organised on a very different scale, from the annual
draw or bingo of a local association with prizes in kind of small value to games
organised by national or regional lotteries aimed at the entire territory of a Member
State or a region of a federal State and which offer a prize that could be as much as
several million euros. They may also be organised in different forms, so that there is
a very wide variety of them.

20. In the course of February 2004 the lotteries of

several Member States decided to set up together a common lottery called
‘EuroMillions’. ()

21. So-called ‘instant’ or ‘scratch card’ lotteries have also

appeared in the last 20 years. These offer cards at a modest price on which the result
is printed beneath a film which has to be scratched off with a fingernail or coin.

22.

The second main category of games of chance and gambling is betting. This may be based
on the result of a competition, the occurrence of an event or the existence of
something.

23. The best known and oldest form of betting is on horse races. The punters

are invited to bet on the result of a race in which those taking part, horses and

jockeys, are known in advance. Consequently the punters can place their bets in
reliance on luck and also on their knowledge of the characteristics and the performance
of the horses and jockeys. In addition to betting on horse races, there is now also
betting on sporting events.

24. The winnings depend either on the total amount of bets

or on the odds agreed with the bookmaker.

25. In the third place we have casinos.

Different games are authorised in these establishments, which are open to the public.
They have long been regarded as reserved for wealthy clients who are able to gamble
large sums in games that are complicated, or supposed to be such, surrounded by rites
and ceremonial.

26. Gaming machines must be placed in fourth place. They were invented
in the United States in the first half of the 19th century and were immediately
successful. () They are slot machines into which the player is invited to insert a
coin or token and which show a pre-programmed result by means of a random computer
system. Consequently the moment and frequency with which the result shown by the

machine corresponds to a winning combination depend on chance.

2. A significant
economic factor
27. In recent years gambling and games of chance have increased
significantly. They now constitute what may be described as a considerable economic
factor. In the first place, they generate a very large income for the organisations
that operate them. () Secondly, they provide a substantial number of jobs in the
different Member States. ()

3. An activity that gives rise to serious risks
28.

However, games of chance and gambling give rise to serious risks to society in relation
to the players and to the operators that organise them.

29. First, they may lead
players to jeopardise their financial and family situation, and even their health.

30.

Games of chance and gambling by nature allow only a very small number of players to



win, failing which they will lose and cannot go on. In the great majority of cases,
therefore, players lose more than they gain. However, the excitement of the game and
the promise of winning, sometimes very large amounts, may lead players to spend on
gambling more than the share of their budget available for leisure pursuits.

31. This

behaviour may therefore have the consequence that players are no longer able to fulfil
their social and family obligations. It may also lead to a situation of real addiction

to games of chance and gambling, comparable to addiction caused by drugs or alcohol. (
)

32. Secondly, because of the very considerable stakes involved in gambling and games
of chance, they are likely to be open to manipulation on the part of the organiser who
may wish to arrange matters so that the result of the draw or the sporting event is the
most favourable to himself. Furthermore, in that connection an individual player has no
really effective means of verifying that the conditions in which gambling takes place
actually conform with what is announced.

33. Finally, games of chance and gambling may

be a means of ‘laundering’ money obtained illegally. Such money can be gambled in the
hope of winning more. It can also be converted into profit if the criminal is also the
owner of the gambling establishment.

4. An activity strictly regulated by the Member

States

34. In the course of history games of chance and gambling have often been

condemned on moral and religious grounds and also the maintaining of public order. ()
Nevertheless they have been accepted as a social fact.

35. The reaction of governing

authorities has oscillated between total prohibition, strict regulation, while

providing that the revenue from games of chance and gambling should serve exclusively
to finance causes of public interest, and encouragement so as to profit from the manna
represented by this voluntary tax.

36. Nowadays games of chance and gambling are

subject to restrictive regulation in most Member States of the European Union.

37.Ina

number of those States () these restrictions take the form of a ban in principle on
games of chance and gambling, with specific exceptions. Likewise in most Member States,
() the operation of a game of chance or gambling by a private operator, where it is
provided for, is subject to obtaining a licence from the appropriate authority. In

addition, the number of operators who may be authorised to operate a particular game is
normally limited, usually by a quota.

38. In several Member States the operation of

games of chance and gambling may also be the subject of an exclusive right granted to a
State organisation or a private operator. ()

39. There are considerable differences in

the legislation in force in the Member States. Apart from the differences in operating
systems, there are exceptions to the general prohibition where it exists, and the
definition of ‘games of chance and gambling’ and the scope of the national legislation
are not uniform. The same game may therefore be authorised in one Member State and
prohibited in another or be treated differently. ()

40. Finally, the tax treatment of

games of chance and gambling differs considerably from one Member State to another
because, in some Member States, the profits generated by the operation of such games
and gambling must be appropriated, in varying proportions, to causes of general
interest. Likewise, the share of the winnings distributed to players varies

significantly.



5. The impact of new means of communication

41. Until about twenty years

ago, games of chance and gambling were accessible only in specific places such as the
numerous outlets for betting and lottery tickets, race courses and casinos. This meant
that anyone wishing to bet or gamble had to make a journey and it could only be done
during the opening times of the premises in question.

42. The appearance of electronic

means of communication in the 1990s, such as mobile phones, interactive television and,
above all, the internet, changed the situation radically. Thanks to these new means of
communication, punters can play games at any time without leaving their home.

43. In

this way betting and gaming have been considerably facilitated. Access to these

pursuits has been encouraged by the following factors. First, the number of persons who
can use electronic means of communication is increasing regularly. () Second, they are
becoming easier and easier to use and they function in an integrated system. ()

Lastly, the financial transactions can be carried out very easily through those means

of communication.

44. In addition, electronic means of communication, particularly the

internet, enable persons residing in one Member State to gain physical access not only
to online games offered by operators established in that State, but also to those

offered by operators established in other Member States or non-member countries.

45.

Therefore these new means of communication have permitted a significant increase in the
provision of games of chance and gambling, which have become extremely successful. (
)

Il — The legal context

A — Community law

1. Secondary law

a) No measures governing

games of chance and gambling in particular

46. Games of chance and gambling have not so

far been the subject of any regulation or harmonisation within the Union.

47. They are

expressly excluded from the scope of Directive 2000/31/EC of the European Parliament
and of the Council, () the last indent of Article 1(5)(d) of which provides that the
Directive does not apply to ‘gambling activities which involve wagering a stake with
monetary value in games of chance, including lotteries and betting transactions’.

48.

Games of chance and gambling are also excluded from the ambit of Directive 2006/123/EC
of the European Parliament and of the Council, () in which the twenty-fifth recital of

the preamble states that ‘gambling activities, including lottery and betting

transactions, should be excluded ... in view of the specific nature of these activities,
which entail implementation by Member States of policies relating to public policy and
consumer protection’.

49. However, a national law which prohibits internet service

providers from offering games of chance and gambling in the territory of a Member State
is likely to fall within the scope of Directive 98/34.

b) Directive 98/34

50. Directive

98/34 aims to remove or reduce barriers to the free movement of goods arising from the
adoption by the Member States of different technical regulations, by promoting the
transparency of national initiatives vis-a-vis the Commission, European standardisation
bodies and the other Member States.



51. The ambit of Directive 98/34 was extended by

Directive 98/48 to all services of the information society, that is to say, according

to Article 1(2) of Directive 98/34, any service normally provided for remuneration by
electronic means and at the individual request of a recipient of services.

52. The term

‘technical regulation’ is defined as follows in Article 1(11) of Directive

98/34:

‘Technical specifications and other requirements or rules on services, including

the relevant administrative provisions, the observance of which is compulsory, de jure
or de facto, in the case of marketing, provision of a service, establishment of a
service operator or use in a Member State or a major part thereof, as well as laws,
regulations or administrative provisions of Member States, except those provided for in
Article 10, prohibiting the manufacture, importation, marketing or use of a product or
prohibiting the provision or use of a service, or establishment as a service

provider.

53. Therefore Directive 98/34 provides for a system whereby each Member

State must notify the Commission of its proposed technical regulations so as to enable
the Commission and the other Member States to inform it of their viewpoint and to
propose a standardisation which is less restrictive of trade. This system also gives

the Commission the necessary time to propose, if necessary, a binding standardisation
measure.

54. Article 8 of Directive 98/34 reads as follows:

‘1. ... Member States shall

immediately communicate to the Commission any draft technical regulation, except where
it merely transposes the full text of an international or European standard, in which

case information regarding the relevant standard shall suffice; they shall also let the
Commission have a statement of the grounds which make the enactment of such a technical
regulation necessary, where these have not already been made clear in the draft.

The

Commission shall immediately notify the other Member States of the draft and all
documents which have been forwarded to it; it may also refer this draft, for an

opinion, to the Committee referred to in Article 5 and, where appropriate, to the
committee responsible for the field in question.

2. The Commission and the Member

States may make comments to the Member State which has forwarded a draft technical
regulation; that Member State shall take such comments into account as far as possible
in the subsequent preparation of the technical regulation.

3. Member States shall

communicate the definitive text of a technical regulation to the Commission without
delay.

55. Article 9 of Directive 98/34 provides as follows:

‘1. Member States shall

postpone the adoption of a draft technical regulation for three months from the date of
receipt by the Commission of the communication referred to in Article 8(1).

2. Member

States shall postpone:

— without prejudice to paragraphs 4 and 5, for four months the
adoption of any draft rule on services, from the date of receipt by the Commission of



the communication referred to in Article 8(1) if the Commission or another Member State
delivers a detailed opinion, within three months of that date, to the effect that the
measure envisaged may create obstacles to the free movement of services or to the
freedom of establishment of service operators within the internal market.

4. Member

States shall postpone the adoption of a draft technical regulation for 12 months from
the date of receipt by the Commission of the communication referred to in Article 8(1)
if, within the three months following that date, the Commission announces its finding
that the draft technical regulation concerns a matter which is covered by a proposal
for a directive, regulation or decision presented to the Council in accordance with
Article 189 of the [EC] Treaty [now Article 249 EC].

2. Primary law and its

interpretation

56. The regulations of the Member States concerning games of chance and

gambling must not interfere with the obligations of the Member States in the context of
the EC Treaty, particularly in relation to the freedoms of movement.

a) The Treaty

57.

The first paragraph of Article 49 EC prohibits restrictions on the freedom to provide
services within the Community in respect of nationals of Member States who are
established in a State of the Community other than that of the person for whom the
services are intended.

58. Under Articles 48 and 55 EC, Article 49 is applicable to the

services offered by a company formed in accordance with the law of a Member State and
having its registered office, central administration or principal place of business

within the Community.

b) Case-law

59. The problem of whether the laws of the Member

States concerning games of chance and gambling are consistent with the fundamental
freedoms of movement have given rise to a relatively large body of case-law, the main
outlines of which may be described as follows.

60. Games of chance and gambling are an

economic activity within the meaning of Article 2 EC. () They consist in the provision
of a particular service, namely the hope of making a cash profit, in return for
remuneration.

61. They are also a service activity which falls within the scope of

Articles 43 and 49 EC concerning the freedom of establishment and the freedom to
provide services. National legislation prohibiting or restricting the right to operate
games of chance and gambling in a Member State may therefore be a restriction of those
freedoms of movement. ()

62. However, the Court has consistently held that such games

represent a particular economic activity for the following reasons. First, in all the
Member States, moral, religious or cultural considerations tend to restrict, or even
prohibit, such games to prevent them from being a source of private profit. Secondly,
games of chance and gambling involve a high risk of crime or fraud, given the size of
the potential winnings. In addition, they are an encouragement to spend which may have
damaging individual and social consequences. Finally, although this cannot in itself be
regarded as an objective justification, it is not without relevance that lotteries may
make a significant contribution to the financing of benevolent or public interest
activities such as social works, charitable works, sport or culture. ()

63. Lotteries



organised on a large scale, ( ) gaming machines, () betting on sporting events () and
casino gambling and games () have been considered likely to create a high risk of
crime and fraud because of the considerable sums involved, and also a risk to consumers
because they are an encouragement to spend. ()

64. The Member States may legitimately

provide for restrictions on the operation of games with those characteristics, on
grounds of consumer protection (limiting the passion of human beings for gaming,
preventing citizens from being tempted to spend excessively on gaming) and defending
the social order (preventing the risks of crime and fraud created by gaming). These are
reasons of overriding general interest which may justify restrictions on the freedoms

of movement. ()

65. On the other hand, using income from gaming to finance social

activities cannot be a justification as such. The Court bases that assessment on the
principle that the diminution or reduction of tax revenue is not one of the grounds

listed in Article 46 EC and does not constitute a matter of overriding general

interest. ( ) Using the income from gaming in that way is only an incidental beneficial
consequence of a restriction. ()

66. Determining the necessary degree of protection

for consumers and the maintenance of public order with regard to games of chance and
gambling is a matter for the Member States.

67. According to the Court, the national

authorities must be allowed a sufficient margin of discretion to determine the
requirements entailed by the protection of gamblers and, more generally, taking account
of the social and cultural characteristics of each Member State, the preservation of
public order, with regard to the organisational arrangements of gaming and betting and
the amount of stakes, as well the use made of the profits to which they give rise. ()
The Member States are therefore free to set the objectives of their policy on betting
and gaming and, where appropriate, to define in detail the degree of protection sought.
()

68. However, in order to be justified, a national measure restricting a freedom of
movement must be applied in a non-discriminatory manner; must be appropriate for
securing the attainment of the objective which it pursues; and must not go beyond what
IS necessary in order to attain that objective. ()

69. In the context of monitoring

compliance with those conditions, the Court has stated on several occasions that the
reasons justifying the restrictions laid down by the measure in question must be
considered together. ()

70. The Court has accepted that the following restrictions may

be justified.

71. A Member State has the right to prohibit entirely any gaming in its

territory. () According to the Court, it is for those authorities to consider whether,

in the context of the aim pursued, it is necessary to prohibit activities of that kind,
totally or partially, or only to restrict them and to lay down more or less rigorous
procedures for controlling them. ()

72. A Member State may also grant a single entity

or a limited number of operators an exclusive right to operate gaming and betting. (

)

73. The Court considers that the authorisation by a Member State for the operation of
gaming and betting activities by an entity with an exclusive right or by a specified
number of operators is not incompatible with the aims of protecting consumers from
being tempted to spend excessively and maintaining public order. According to the
Court, limited authorisation of games of chance and gambling on an exclusive basis,
which has the advantage of confining the desire to gamble and the operation of gambling



within controlled channels, of preventing the risk of fraud or crime in the context of
such operation, and of using the resulting profits for public interest purposes,

likewise falls within the ambit of those objectives. ( )

74. In addition, the mere fact

that a Member State has opted for a system of protection which differs from that
adopted by another Member State cannot affect the assessment of the need for, and
proportionality of, the provisions enacted to that end. Those provisions must be
assessed solely by reference to the objectives pursued by the national authorities of
the Member State concerned and the degree of protection which they are intended to
provide. ()

75. In L&&rd and Others, the Court also examined the question of whether,

to attain the objectives pursued by the Finnish law concerning the operation of gaming
machines, it was preferable, rather than granting an exclusive operating right to the
licensed public body, to adopt regulations imposing the necessary code of conduct on
the operators concerned.

76. The Court stated that that question was a matter to be

assessed by the Member States, subject however to the proviso that the choice made in
that regard must not be disproportionate to the aim pursued. () The Court took the
view that that condition was fulfilled because the body with the exclusive right to
operate the slot machines was a public-law association the activities of which were
carried on under the control of the State and which was required to pay over to the
State the amount of the net distributable proceeds received from the operation of the
slot machines. ()

77. The Court added that, while it was true that the sums thus

received by the State for public interest purposes could equally be obtained by other
means, such as taxation of the activities of the various operators authorised to pursue
them within the framework of rules of a non-exclusive nature; however, the obligation
imposed on the licensed public body, requiring it to pay over the proceeds of its
operations, constituted a measure which, given the risk of crime and fraud, was
certainly more effective in ensuring that strict limits were set to the lucrative

nature of such activities. ()

78. In Zenatti, Gambelli and Others, and Placanica and

Others, cited above, the Court spelt out more clearly the conditions which national
legislation must satisfy in order to be justified with particular regard to the Italian

law granting a limited number of organisations fulfilling certain criteria an exclusive
right to organise betting.

79. In Zenatti, the Court observed that the Italian

legislation in question sought to prevent such gaming from being a source of private
profit, to avoid risks of crime and fraud and the damaging individual and social
consequences of the incitement to spend which it represents and to allow it only to the
extent to which it may be socially useful as being conducive to the proper conduct of
competitive sports. ()

80. The Court stated that such legislation could be justified

only if, from the outset, it reflected a concern to bring about a genuine diminution in
gambling opportunities and if the financing of social activities through a levy on the
proceeds of authorised games constituted only an incidental beneficial consequence and
not the real justification for the restrictive policy adopted. () The Court added that

it was for the national court to verify whether, having regard to the specific rules
governing its application, the national legislation is genuinely directed to realising

the objectives which are capable of justifying it and whether the restrictions which it
imposes do not appear disproportionate in the light of those objectives. ()

81.In

Gambelli and Others, cited above, the referring court stated that the Italian law on



betting had been amended in 2000 and that the background documents of the amending
measure showed that the Italian Republic was pursuing a policy of substantially
expanding betting and gaming at national level with a view to obtaining funds, while
also protecting existing licensees.

82. The Court stated that restrictions on grounds

of consumer protection and the prevention of both fraud and incitement to squander on
gaming may be justified only if they are appropriate for achieving those objectives,
inasmuch as they must serve to limit betting activities in a consistent and systematic
manner. ()

83. The Court added that, in so far as the authorities of a Member State

incite and encourage consumers to participate in lotteries, games of chance and betting
to the financial benefit of the public purse, the authorities of that State cannot

invoke public order concerns relating to the need to reduce opportunities for betting

in order to justify measures such as those at issue in the main proceedings. ()

84. In

view of the aim of avoiding gaming licensees being involved in criminal or fraudulent
activities, the Court found that the Italian legislation on invitations to tender

appeared disproportionate in so far as it prevented capital companies quoted on
regulated markets of other Member States from obtaining licences to organise sporting
bets in Italy. The Court pointed out there were other means of checking the accounts
and activities of such companies. ()

85. In Placanica and Others, the Court was once

again confronted with the Italian law on betting on sporting events after the Corte
Suprema di Cassazione (Italy) took the view that the law in question was compatible
with Articles 43 and 49 EC. The Italian court found that that the true purpose of the
Italian legislation was not to protect consumers by limiting their propensity to

gamble, but to channel betting and gaming activities into systems that are

controllable, with the objective of preventing their operation for criminal

purposes.

86. The Court stated that, in so far as that was the only aim of the

licensing system laid down by the Italian law, a ‘policy of controlled expansion’ in

the betting and gaming sector may be entirely consistent with the objective of drawing
players away from clandestine betting and gaming to activities which are authorised and
regulated. According to the Court, in order to achieve that objective, authorised
operators must represent a reliable, but at the same time attractive, alternative to a
prohibited activity, and this may necessitate the offer of an extensive range of games,
advertising on a certain scale and the use of new distribution techniques. ()

87. As

the facts referred to by the Italian Government showed that clandestine betting and
gaming were a considerable problem in Italy, the Court concluded that a licensing
system may constitute an efficient mechanism enabling operators active in the betting
and gaming sector to be controlled with a view to preventing the operation of those
activities for criminal or fraudulent purposes. ()

88. However, the Court confirmed

that the law in question appeared disproportionate in that it prevented companies whose
shares are quoted on the regulated markets of other Member States from being able to
obtain licences for the business of sporting betting in Italy. ()

B — National law

a)

Information provided by the referring court

89. Article 2 of Decree-Law No 282/2003 of

8 November 2003 () grants the Santa Casa the monopoly for the operation by electronic
means of State gambling of a social nature, that is to say, of lotteries and off-course



betting. The monopoly covers the entire national territory, including radioelectric
space, the internet and any other public telecommunications network.

90. Under Article

11(1)(a) and (b) of Decree-Law No 282/2003 the following are illegal:

— the promotion,

organisation or operation by electronic means of State gambling of a social nature
(that is to say, lotteries and off-course betting) in contravention of the monopoly

rules;

— the advertising of those number lotteries, whether they take place in national

territory or not.

2. Additional information provided by the Portuguese Government

91.

In Portugal games of chance and gambling are prohibited in principle. Nevertheless, the
State has reserved the right to authorise, in accordance with the system it deems the
most appropriate, the operation of one or more games, directly or through a body under
its control, or to grant the right to operate games to private entities, whether
non-profit-making or not, by calls for tender.

a) The types of games

92. The Portuguese

legislation distinguishes between three categories of games of chance and gambling,
namely casino games, lotteries, tombolas and publicity competitions, and games of lotto
and betting.

i) Casino games

93. Casino games comprise table games such as roulette and

poker, as well as other types of games such as bingo and slot machines.

94. The

operation of these games is regulated by Decree-law No 422/89 of 2 December 1989, ()
which was considered by the Court in Anomar and Others.

95. The right to operate casino

games is in principle reserved by the State and it can be exercised only by
undertakings constituted in the form of limited companies licensed by the State, by an
administrative contract. These games are permitted only in casinos in gaming zones
created and defined by legislative measure.

96. There are at present nine casinos of

that type operating in Portugal and licences have recently been granted for four
others.

i) Lotteries, tombolas and publicity competitions

97. This category of games

comprises lotteries, tombolas, draws, publicity competitions, general knowledge
contests and pastimes. They are subject to prior licensing by the Government, which is
granted case by case on specific conditions.

98. In practice, this category of games

has no commercial impact in Portugal.

iii) Lotto games and betting

99. This category of

games comprises all games in which the contestants predict the results of one or more
contests or draws. These games are known in Portugal as ‘games of a social nature’ or
‘State games of a social nature’.

100. The operation of these games is regulated by

Decree-Law No 84/85 of 28 March 1985. ()

101. Under Article 1(1) of that Decree-Law,

the right to promote lotto games and betting is reserved by the State, which grants the
Santa Casa the exclusive right to organise and operate them throughout Portugal.



102.

According to the statements in the preambles to the measures providing for this
exclusive right, the Portuguese Government considered that it could no longer overlook
the fact that such gaming was carried on clandestinely, together with the excesses to
which it gave rise. The Government’s purpose was therefore to give it a legal framework
SO as to ensure that gaming was fair and to limit its excesses. The Government also
intended that the revenue from gaming, which was morally reprehensible in the culture
of that Member State, should not be a source of private profit, but should serve to
finance social causes or causes of general interest.

103. Originally the Santa Casa

organised contests called ‘Totobola’ and ‘Totoloto’. The former covers games in which
the contestants predict the results of one or more sporting events. The latter covers

all games in which the contestants predict the results of drawing numbers by lot .

104.

The range of games was subsequently extended in 1993 to include ‘Joker’; () in 1994
‘Lotaria instantania’, an instant game with a scratch card, commonly called
‘raspadinha’; () in 1998 ‘Totogolo’, () and in 2004 ‘Euromilhdes’, or European lotto.

()

105. In 2003 the legal framework of lotto games and betting was adapted to take
account of technical developments enabling the games to be offered by electronic
medium, in particular the internet. These measures appear in Decree-Law 282/2003 and
they aim, in substance, first, to license the Santa Casa to sell its products by

electronic medium and, secondly, to extend the Santa Casa’s exclusive right of
operation to include games offered by electronic medium, in particular the

internet.

106. Article 12(1) of DecreeLaw No 282/2003 sets the maximum and minimum

fines for the administrative offences laid down in Article 11(1)(a) and (b) of that
Decree-Law. For natural persons, the fine is to be not less than EUR 2 000 or more than
three times the total amount deemed to have been collected from organising the game,
provided that the triple figure is greater than EUR 2 000 but does not exceed a maximum
of EUR 44 890.

b) The regulations of the Santa Casa

107. The Santa Casa is a social

solidarity institution established on 15 August 1498. It has always been devoted to
charitable work for assisting the most disadvantaged.

108. In Portugal, State games of

a social nature are assigned to the Santa Casa. The ‘Lotaria Nacional’ (national
lottery), established by a royal edict of 18 November 1783, was contracted out to that
institution and the contract was renewed regularly. In 1961 the Santa Casa was granted
the exclusive right to organise other forms of lotto games and betting such as Totobola
and, in 1985, Totoloto.

109. The activities of the Santa Casa are regulated by

Decree-Law No 322/91 of 26 August 1991. ()

110. According to its statutes, the Santa

Casa is a ‘legal person in the public administrative interest’, that is to say, a

private legal person, recognised by the authorities as pursuing non-profit-making
objects of general interest.

111. The administrative organs of the Santa Casa consist

of a director, appointed by decree of the Prime Minister, and a board of management
whose members are appointed by decrees of the members of the Government under whose
supervision the Santa Casa falls.

112. The operation of games of chance falls within

the responsibilities of the Gaming Department of the Santa Casa, which has its own



administrative and control organs.

113. The administrative organ of the Gaming

Department consists of the director of the Santa Casa, who is the ex officio chairman,
and two deputy directors appointed by joint decree of the Minister of Employment and
Solidarity and the Minister of Health.

114. Each type of game of chance organised by

the Santa Casa is instituted separately by a decree-law and the entire organisation and
operation of the game, including the amount of stakes, the system for awarding prizes,
the frequency of draws, the specific percentage of each prize, methods of collecting
stakes, the method of selecting authorised distributors, the methods and periods for
payment of prizes, are governed by government regulation.

115. The members of the

competition committee, the draw committee and the claims committee are mostly
representatives of the public authorities. The chairman of the claims committee, who
has a casting vote, is a judge.

116. The Gaming Department has a budget and its own

accounts which are annexed to the budget and the accounts of the Santa Casa, and as
such are under government supervision.

117. The Gaming Department has administrative

authority powers to open and organise proceedings concerning offences of illegal
operation of games of chance in relation to which the Santa Casa has the exclusive
rights, and to investigate such offences.

118. Article 14 of Decree-Law No 282/2003

confers upon the Gaming Department the necessary administrative powers to impose fines
such as those imposed on the Liga and Baw.

119. An appeal may be lodged against any

decision of the Gaming Department in contravention cases and any other decision with
effect outside the Gaming Department, such as decisions concerning the purchase of
goods and services and the grant of authorisation to third parties to sell tickets for
games of a social nature.

120. The Santa Casa has specific tasks in the areas of

protection of the family, mothers and children, help for unprotected minors at risk,
assistance for old people, social situations of serious deprivation and primary and
specialised health care.

121. Under the law in force at the material time, the Santa

Casa retains only 25% of the earnings from the various games. The balance is shared
among other public-interest institutions such as associations of voluntary firemen,
private social solidarity institutions, establishments for the safety and

rehabilitation of handicapped persons, the cultural development fund or social
projects. Accordingly 50% of the earnings from Totobola go towards the promotion and
development of football and 16% of the earnings from Totoloto serve to finance sports
activities.

lIl — The main proceedings and the question referred

122. The Ligais a

private-law legal person with the structure of a nonprofitmaking association. It

brings together all the clubs taking part in football competitions at professional

level in Portugal. It is responsible for the commercial operation of the competitions

it organises.

123. Bwin is an on-line gaming undertaking with registered office in

Gibraltar. It offers games of chance on its Portuguese-language website. It is governed
by the special legislation of Gibraltar on the regulation of games of chance and has
obtained all the requisite licences from the Government of Gibraltar. Bwin has no
establishment in Portugal. Its servers for the on-line service are in Gibraltar and



Austria. All bets are placed directly by the consumer on Bwin’s website or by some
other means of direct communication.

124. Bwin offers a wide range of on-line games of

chance covering sporting bets, lotto and casino games such as roulette and poker.
Betting is on the results of football matches and other sports such as rugby, formula 1
motor racing and American basketball.

125. The referring court states that the Liga and

Bwin are charged with the following offences:

— concluding a sponsorship agreement for

four playing seasons starting in 2005/2006, under which Bwin is the institutional
sponsor of the First National Football Division, previously known as the ‘Super Liga’,
which is now called ‘Liga betandwin’;

—under that agreement, Bwin acquired rights

allowing it to display the logo ‘betandwin’ on the sports kit worn by the players of

the clubs whose teams take part in the Super Liga championship and to affix the logo
‘betandwin’ in the stadiums of those clubs; in addition, the Liga’s internet site began
to include a reference and a link enabling access to Bwin's website;

— the Bwin site

makes it possible to place sporting bets electronically, whereby the participants
predict the result of football matches taking place each day in the Super Liga, and of
football matches abroad, in order to win money prizes; the same site also makes it
possible to play lottery games electronically, in which the participants predict the
results of drawing numbers by lot.

126. The directors of the Gaming Department of the

Santa Casa fined the Liga and Bwin EUR 75 000 and EUR 74 500 respectively for
promoting, organising and operating electronically, as accomplices, State gaming of a
social nature, that is to say, off-course betting, and for advertising such gaming
electronically, contrary to the monopoly provided for by national law.

127. The Liga

and Bwin brought an action for the annulment of those decisions on the basis of
Community rules and case-law.

128. The Tribunal de Pequena Instancia Criminal do Porto

(Portugal) decided to stay the proceedings and to refer the following question to the
Court for a preliminary ruling:

‘In essence, the question is whether the monopoly

granted to the Santa Casa, when relied on against [Bwin], that is to say, against a
provider of services established in another Member State in which it lawfully provides
similar services, which has no physical establishment in Portugal, constitutes an
impediment to the free provision of services, in breach of the principles of freedom to
provide services, freedom of establishment and the free movement of payments enshrined
in Articles 49 [EC], 43 [EC] and 56 [EC].

This court seeks therefore to know whether it

is contrary to Community law, in particular to the abovementioned principles, for rules
of domestic law such as those at issue in the main proceedings first to establish a
monopoly in favour of a single body for the operation of lotteries and off-course
betting and then to extend that monopoly to “the entire national territory, including ...
the internet”.’

IV — Analysis

A — Admissibility of the question referred

129. The

guestion from the national court seeks to establish whether its national law, whereby
the exclusive right conferred on a single non-profit-making entity controlled by the
State to organise and operate lotteries and off-course betting in the whole of



Portuguese territory is extended to all electronic means of communication, in

particular the internet, is compatible with Community law.

130. The Italian,

Netherlands and Norwegian Governments and the Commission dispute or question the
admissibility of the question on the ground that the order for reference does not
provide sufficient information on the nature and the aims of the Portuguese legislation
applicable to the main proceedings.

131. I do not think the question can be ruled

inadmissible.

132. The national court’s description of its national legislation makes

it clear that it, first, grants the Santa Casa an exclusive right to organise and

operate lotteries and off-course betting on the internet and, second, provides for
penalties for operators who disregard that monopoly. Likewise, the account of the facts
describes the issue in the main proceedings. Furthermore, the order for reference shows
that the national court is uncertain as to whether the Portuguese legislation is
compatible with Community law in so far as the former prevents an operator legally
pursuing its activities in a Member State of the European Union from providing services
in Portugal.

133. No doubt, in the light of the criteria developed in the Court’s

case-law on the basis of which the compatibility with Community law of a national
measure concerning games of chance and betting must be assessed, | could have expected
the national court to give a fuller account of its domestic law and the implementation
thereof, with regard to the Santa Casa’s monopoly, together with the reasons why the
monopoly has been extended to games of chance and gambling on the internet. It would
also have been desirable for the national court to state the reasons why the Court’s
previous judgments did not answer those questions and did not enable the national court
to give judgment in the main proceedings.

134. However, the lack of information in the

order for reference does not justify dismissing the question as inadmissible.

135. The

guestion concerns the interpretation of Community law as it is necessary to interpret
the articles of the Treaty establishing the freedoms of movement. The question is
relevant to the outcome of the main proceedings because, if the relevant freedom of
movement were interpreted by the Court as meaning that it precludes the grant of
exclusive rights of that kind, the action brought by the Liga and Bwin would have to be
ruled well-founded.

136. Finally, the information provided by the national court is

sufficient to enable the Court to give a helpful reply, at least to the question

whether the grant of exclusive rights to a single entity in relation to the

organisation and operation of games of chance and gambling on the internet is, in
principle or necessarily, contrary to Community law.

137. According to settled

case-law, it is solely for the national court before which the dispute has been

brought, and which must assume responsibility for the subsequent judicial decision, to
determine in the light of the particular circumstances of the case both the need for a
preliminary ruling in order to enable it to deliver judgment and the relevance of the
guestions which it submits to the Court. Consequently, where the questions submitted
concern the interpretation of Community law, the Court of Justice is, in principle,

bound to give a ruling. ()

138. It is true that the Court has also held that, in

exceptional circumstances, it can examine the conditions in which the case was referred
to it by the national court It is regularly observed in judgments giving preliminary

rulings that ‘the spirit of cooperation which must prevail in [such] proceedings



requires the national court for its part to have regard to the function entrusted to

the Court of Justice, which is to contribute to the administration of justice in the
Member States and not to give opinions on general or hypothetical questions’. ()

139.

Accordingly, the Court has held that it has no jurisdiction to give a preliminary

ruling on a question submitted by a national court where it is quite obvious that the
interpretation or the assessment of the validity of a provision of Community law sought
by that court bears no relation to the actual facts of the main action or its purpose,

or where the Court does not have before it the factual or legal material necessary to
give a useful answer to the questions submitted to it. ()

140. The question at present

before the Court does not fall within any of those cases.

141. | also wish to point out

that, in spite of the lack of information from the national court concerning the nature
and the purpose of its national law, nine Member States other than the Portuguese
Republic have been able to submit written observations, in addition to the latter, the
parties to the main proceedings and the Commission.

142. It transpires, however, that

the Liga and Bwin, as well as the interveners, in particular the Portuguese Government,
have set out in detail the substance and the aims of the legislation in question and

that these matters were discussed at length in the oral procedure. Therefore the Court
could go further than examining only the question whether a national measure granting a
single entity the exclusive right to offer off-course betting on the internet is in

principle compatible with Community law.

143. The Italian Government also argues that

the question referred is inadmissible on the ground that the national court is
requesting the Court of Justice to give a ruling on the compatibility of its domestic

law with Community law.

144. No doubt, as the Italian Government says, and in

accordance with settled case-law, in accordance with the division of responsibilities
under the cooperative arrangements established by Article 234 EC, the interpretation of
provisions of national law is a matter for the national courts, not for the Court of
Justice, and the Court has no jurisdiction, in proceedings brought on the basis of that
article, to rule on the compatibility of national rules with Community law. ( )

145.

However, even if the question referred has to be construed in the way suggested by the
Italian Government, it would still not be inadmissible. Where the Court is expressly
guestioned on the compatibility of a national provision with Community law, the Court
rewords the question in accordance with its powers and points out that it does have
jurisdiction to provide the national court with all the guidance as to the

interpretation of Community law necessary to enable that court to rule on the
compatibility of those national rules with Community law. ()

146. | therefore propose

that the Court should find that the question from the national court is admissible.

B —

Substance of the case

147. According to the information from the national court, the

provisions of Article 11(1)(a) and (b) of Decree-Law No 282/2003 prohibit, first, the
organisation and operation of lotteries and off-course betting on the internet,

contrary to the exclusive right conferred upon the Santa Casa and, second, advertising
them on line, contrary to that right.

148. It is also clear that the Liga and Bwin were

fined EUR 75 000 and EUR 74 500 respectively for, first, organising and operating



off-course betting on the internet, contrary to the Santa Casa’s exclusive right, and,
second, advertising such betting.

149. Consequently it seems to me that the

compatibility of the national law in question with Community law must be assessed by
reference to two sets of provisions. First, in so far as it confers upon the Santa Casa
an exclusive right to offer lotteries and betting on the internet and prevents any

other service provider established within the Union from offering such services on line
in Portugal, the legislation in question may be covered by Directive 98/34. Second, in
so far as it prohibits all advertising for lotteries and off-course betting organised
contrary to the Santa Casa’s exclusive right, such legislation may fall within the

ambit of Article 49 EC.

1. Application of Directive 98/34

150. It is necessary to

determine whether Article 1(11) of Directive 98/34 must be interpreted as meaning that
a national measure whereby the exclusive right to organise and operate lotteries and
off-course betting in the whole of national territory is extended to all electronic

means of communication, in particular the internet, is a technical rule within the
meaning of that provision.

151. In its written observations, the Commission argued that

the legislation in question was within the ambit of Directive 98/34.

152. The

interveners, which were asked state their position on that point in the oral procedure,
took different positions. The Liga and Bwin agree with the Commission’s analysis.
153.

The Portuguese Government points out that Directive 93/84 was not relied upon by the
Liga and Bwin in the context of the main proceedings and that the national court raised
no question concerning the directive. The Government adds that it is for the national
court to ascertain the Community law applicable to the dispute which is to be
determined and concludes that the Directive is not relevant in the present case.

154.

In the alternative, the Portuguese Government claims that Directive 98/34 did not
require Portugal to notify the Commission of the legislation in question. The
Government notes that games of chance and gambling were excluded from the ambit of
Directive 2000/31 on electronic commerce and Directive 2006/123 on services in the
internal market.

155. The Danish Government, supported by the Greek Government, takes

the same view as the Portuguese Government. In addition, it states that the disputed
legislation, which prohibits the operation of a certain activity in the territory of a

State, is similar to national law which makes an occupational activity conditional on
the grant of authorisation and that, according to the case-law, such legislation does
not constitute a technical regulation. The Danish Government submits that that term is
interpreted by the case-law as meaning specifications defining the characteristics of
products. ()

156. The Greek Government also considers that a national law providing

for a State monopoly of games of chance and gambling does not fall within the scope of
Directive 98/34.

157. 1 do not agree with the position of those governments. First of

all, I shall show that it is open to the Court to interpret the provisions of Directive
98/34 although the national court’s question does not relate to it. Next, | shall set

out the reasons why, in my view, the disputed legislation falls within the scope of the
Directive. | shall also describe the consequences of failure to give notice of such
legislation. Finally, in view of the Member States’ observations on the relevance of
Directive 98/34 for the outcome of the main proceedings, it seems to me useful to



mention that the judgment to be given binds the national court with regard, inter alia,
to the interpretation of the Directive, as the case may be.

a) The Court’s opportunity

to interpret Directive 98/34, although the national court does not refer to it

158. The

fact that the Court may interpret Directive 98/34 although the national court has not
submitted a question on it is clear from settled case-law. Where the Court considers
that the national court has not questioned it on the provision of Community law
applicable in the main proceedings, it examines of its own motion the meaning of that
provision. Accordingly, as has often been said, in order to provide a satisfactory
answer to the national court which has referred a question to it, the Court of Justice
may deem it necessary to consider provisions of Community law to which the national
court has not referred in its question. ()

159. It follows that where, as in the

present case, the national court has questioned the Court on the meaning of the Treaty
articles establishing the freedoms of movement, the Court may reply by interpreting a
directive which specially regulates the facts of the main proceedings. ()

b) The

contested provisions fall within the scope of Directive 98/34

160. Contrary to the

Member States which have stated their position on this question, | am of the opinion,
like the Liga and Bwin as well as the Commission, that the contested provisions are
‘technical regulations’ within the meaning of Directive 98/34 in so far as they

prohibit any other operator from offering lotteries and off-course betting on the
internet in Portugal.

161. | base my position on, first, the definitions of ‘service’

and ‘technical regulation’ in the directive.

162. Thus an ‘Information Society

service’, within the meaning of Article 1, point 2, of Directive 98/34, is any service
normally provided for remuneration, at a distance, by electronic means and at the
individual request of a recipient of services. However, it is clear from the nineteenth
recital of the preamble to the directive that it is also necessary to refer to the
definition of ‘services’ in Article 50 EC, as interpreted in the Court’s case-law.

163.

As we have already seen, the case-law shows that a provider established in one Member
State who offers by internet, without moving from that State, games on line to
recipients established in another Member State provides services within the meaning of
Article 50 EC. ( )

164. Next, Article 1(11) of Directive 98/34 expressly states that

the term ‘technical regulation’ covers rules prohibiting the provision or use of a
service. Therefore, contrary to the position adopted by several Member States, since
the ambit of Directive 98/34 was extended to Information Society services, ‘technical
regulation’ has not been confined to specifications defining the characteristics of
products, as was the case under Directive 83/189/EEC, () as interpreted in the
judgments cited above, CIA Security International, ( )van der Burg, () and Canal
Satélite Digital, () to which those States refer.

165. The contested provisions, which

give the Santa Casa an exclusive right to organise and operate lotteries and off-course
betting on the internet in the whole of Portugal and which lay down penalties for any
operator which disregards that exclusive right, does have the effect of prohibiting a
provider of games on the internet from providing its services.

166. Having regard to

the abovementioned definitions, the provisions in question constitute a ‘technical



regulation’ within the meaning of Article 1(11) of Directive 98/34.

167. In the second

place, this conclusion seems to me to accord with the reasons why the ambit of the
directive was extended to Information Society services.

168. It is clear from the

preamble to Directive 98/48 that the Community legislature aimed to extend to specific
services of that kind the system of transparency and supervision originally provided

for in relation only to goods, so as to avoid the barriers to the free movement of such
services which could be caused by national regulations.

169. The application of the

mandatory notification system provided for by Directive 98/34 to such regulations does
not mean that they are contrary to Community law.

170. As we have seen, Directive 98/34

aims only to establish a system of preventive control. First, by requiring Member
States to notify the Commission of any draft technical regulation, the Community
legislature asks them to carry out a prior detailed check of its conformity with
Community law. Consequently the directive has the effect of making it clear that, if

the proposed regulation impedes the free movement of goods or the freedom to provide
Information Society services, the Member State must be able to justify it in conformity
with the conditions laid down by the case-law.

171. The notification system provided

for by Directive 98/34 then enables the Commission and the other Member States to
examine the draft regulation to see whether it creates barriers. If so, the other

Member States may propose that the author of the draft should amend it. The Commission
for its part may propose or adopt joint measures regulating the topic which is the
subject of the proposed measure.

172. Such a system reconciles the sovereign power of

the Member States to adopt technical regulations in fields where they have not been
harmonised with the obligation they have undertaken to each other in the Treaty to
establish a common market, that is to say, a space within which goods and services in
particular circulate freely.

173. It follows that Directive 98/34 is really effective

only if all technical regulations are notified, () including those relating to games

of chance and gambling, because these constitute an economic activity and are covered
by the freedom of establishment and the freedom to provide services.

174. In addition,

we find that, where the Community legislature wished to exclude games of chance and
gambling from a measure relating to services, such as Directive 2000/31 on electronic
commerce and Directive 2006/123 on services in the internal market, it provided for
such exclusion expressly. However, Directive 98/34 contains no provision excluding
technical regulations concerning games of chance and gambling from its ambit.

175. In

the third place, this reasoning seems to be in conformity with the Court’s position in
Commission v Greece, concerning the Greek law prohibiting the use of games on computers
in undertakings providing internet services. The Court found that such measures must be
considered to be ‘technical regulations’ within the meaning of Article 1(11) of

Directive 98/34. ()

176. In the abovementioned judgment the Court found that a measure

of a Member State such as that in issue in the main proceedings, which prohibits access
to internet games, concerns access to or the provision of Information Society services
and is therefore within the ambit of Directive 98/34.

177. Consequently | propose that

the Court’s reply to the national court should be that Article 1(11) of Directive 98/34



must be interpreted as meaning that a measure of a Member State whereby an exclusive
right to organise and operate lotteries and off-course betting in the entire territory

of that State is extended to all means of electronic communication, in particular the
internet, constitutes a ‘technical regulation’ within the meaning of that provision. (

)

c) The consequences of failing to give notice of the contested measures

178. Article

8(1) of Directive 98/34 requires the Member States to notify the Commission of any
draft technical regulation. () Article 9 requires them to postpone the adoption of any
such regulation for such period as the Commission may determine.

179. According to

those provisions, the draft Decree-Law No 282/2003 which, first, extends the Santa
Casa’s exclusive right to operate games offered by electronic medium, in particular the
internet, and, secondly, provides for administrative fines on operators who infringe
that right, ought to have been notified to the Commission.

180. In its written

observations, the Commission stated that it was not notified of the draft Decree-Law.
The Portuguese Government confirmed that it had not notified the Commission.

181. In

CIA Security International, the Court described the consequences of failure to notify
the Commission. The Court took the view that the obligations of notification and
postponement laid down in Articles 8 and 9 of Directive 83/189 are unconditional and
sufficiently precise to be relied on by individuals before national courts. () A

technical regulation which has not been notified is therefore inapplicable to

individuals and national courts must decline to apply it. ()

182. That case-law can be

applied to Articles 8 and 9 of Directive 98/34 as they in similar terms to those of
Directive 83/189.

183. As Directive 98/34 aims in particular to protect the freedom to

provide Information Society services, an operator such as Bwin, established in
Gibraltar, has a right to avail itself of those precise and unconditional

provisions.

184. Gibraltar is a European territory for whose external relations the

United Kingdom is responsible. Consequently the Treaty provisions are applicable to it
in accordance with Article 299(4) EC, subject to the exclusions provided for in the Act
concerning the conditions of accession of Denmark, Ireland and the United Kingdom and
the adjustments to the treaties. ()

185. The Court has concluded from the Act that the

Treaty rules on free movement of goods and the rules of secondary Community legislation
intended, as regards free circulation of goods, to ensure approximation of the laws of
the Member States, do not apply to Gibraltar. ()

186. However, those exclusions must,

in my view, be deemed exceptions to the principle laid down in Article 299(4) EC that
the provisions of the Treaty apply to a European territory such as Gibraltar. Therefore
the Treaty provisions on the freedom to provide services and the secondary legislation
adopted to ensure the establishment of that freedom apply to Gibraltar. To prove this,
| wish to cite the judgments in actions brought by the Commission against the United
Kingdom for failing to implement such directives on its territory. ( )

187. 1 conclude

from this that an operator such as Bwin, established in Gibraltar, has a right to plead
Articles 8 and 9 of Directive 98/34 in so far as they relate to technical regulations
concerning Information Society services.

188. The fact that the provisions in question



are included in a measure which also relates to the free movement of goods does not
seem to me inconsistent with that conclusion. A technical regulation may be clearly
connected with the free movement of goods or the freedom to provide Information Society
services on the basis of the delimitation of the respective fields to which those
freedoms apply, as defined by the Court.

189. In conformity with the position taken by

the Court in CIA Security International, if the Commission was not duly notified of the
national provisions in question, in so far as, first, they grant the Santa Casa an
exclusive right to organise and operate lotteries and off-course betting on the

internet and, second, they provide for administrative fines on providers of services
who, in breach of that right, offer internet games to persons residing in Portugal,

those national provisions are not applicable as against Bwin and the national court
must decline to apply them.

190. This conclusion should also apply to the Liga, which

was fined as Bwin’s accomplice for organising and operating off-course betting by
electronic means.

191. The national court, which alone has jurisdiction to establish

the facts in the main proceedings, will have to determine whether the draft Decree-Law
282/2003 which aims, in substance, to extend the Santa Casa’s exclusive right to
operate games offered by electronic media, in particular the internet, and to impose a
penalty in the form of a fine for infringing that exclusive right, was notified to the
Commission in accordance with Article 8 of Directive 98/34.

192. The national court

will also have to draw the appropriate conclusions with regard to the fines imposed on
the Liga and Bwin as the fines relate to the organisation and operation of off-course
betting on the internet, in breach of the Santa Casa’s exclusive right.

d) The effects

of the Court’s judgment for the referring court

193. The replies given by several

Member States in the course of the hearing to the question concerning the relevance of
Directive 98/34 to the outcome of the main proceedings could be understood as meaning
that the judgment which will give a preliminary ruling would not, according to those
States, be binding on the referring court in so far as it relates to the interpretation

of the abovementioned directive.

194. | take the opposite view. Judgments giving a

preliminary ruling are binding on the referring court even where the Court of Justice
rules on a Community-law measure to which the question from the national court does not
refer.

195. | base this conclusion on, first, the relationship between Community law

and national law and, secondly, the function of the preliminary ruling procedure.

196.

On the first point, as the Court observed in van Gend en Loos () and Costa () by
signing and ratifying the Treaty establishing the European Economic Community, the
Member States agreed that the Treaty and the measures adopted on the basis thereof
should form part of their national law, should take precedence to any contrary national
rule, whatever it may be, and should be intended to create rights directly in favour of
individuals.

197. They also undertook to take all appropriate measures to ensure the

effective application of Community law and that obligation must be accepted by their
judicial authorities. Consequently national courts have an obligation to maintain the
rights conferred by measures of the Community legal order.

198. The national courts

must of their own motion refuse to apply any provision of national legislation



conflicting with directly applicable Community law, without having to request or await
the prior setting-aside of such legislation in the internal system. () If a Community
measure is not directly applicable, the national court must interpret the whole of its
national law so far as possible so as to achieve the result intended by that measure,
in accordance with the requirement of interpretation in conformity with Community law.
()

199. Therefore the national court’s task is to ensure the effective application of
Community law.

200. It is true that the national court discharges those obligations in

conformity with its domestic rules of procedure, in accordance with the principle of
procedural autonomy, subject to the principles of equivalence and effectiveness by
virtue of which, first, those rules must not be less favourable than those applicable

to maintain the rights conferred by domestic law and, second, they must not be framed
in such a way as to render impossible in practice or excessively difficult the exercise
of rights conferred by Community law. ()

201. Where, in the context of a dispute

before a national court, the parties have not invoked the relevant Community rule, it
may happen that that rule is not applied, as the Court’s case-law concerning the
significance of the principles of equivalence and effectiveness stands at present.

202.

According to the Court’s case-law, a national court must raise of its own motion the
relevant point of Community law where, under national law, it must or may do so in
relation to a binding rule of national law. () On the other hand, it is not obliged to

do so where it has no such obligation or option under national law and where the
parties were given a genuine opportunity to raise a plea based on Community law in the
course of the proceedings. () Furthermore, national courts are not required to raise
of their own motion a plea alleging infringement of Community provisions where
examination of that plea would oblige them to go beyond the ambit of the dispute as
defined by the parties. ()

203. However, those limits to the application of Community

law cannot be transposed where the Court, in the context of preliminary ruling
proceedings, examines of its own motion the rule applicable to the facts of the main
proceedings.

204. The object of the preliminary ruling procedure is to secure the

uniform interpretation of Community law by national courts and tribunals. () Uniform
interpretation can be secured only if the Court’s judgments are binding on national
courts. As the Court observed in Benedetti, () a preliminary ruling is binding on the
national court as to the interpretation of the Community provisions and acts in
guestion.

205. The binding nature of the ruling is also the corollary of the national

courts’ obligation to ensure the effective application of Community law.

206. This

reasoning is confirmed by the third paragraph of Article 234 EC, which states that a
reference for a preliminary ruling is mandatory where a question on the interpretation
of Community law arises before a court or tribunal against whose decisions there is no
judicial remedy under national law. In order to prevent Community law from being
infringed, a court against whose decisions there is no judicial remedy under national
law, which is by nature the last judicial body before which individuals may assert the
rights conferred on them by Community law, is required to make a reference to the Court
of Justice. ()

207. This reasoning is supported by the judgment in a case where it was

held that a manifest infringement of Community law by a court adjudicating at last
instance was likely to give rise to liability on the part of the State, () and also



where an action for failure to fulfil obligations could be brought against a Member
State by reason of a national judicial interpretation contrary to Community law, where
that interpretation is confirmed or not disowned by the supreme court. ()

208.

Consequently the object of the preliminary ruling procedure itself is to ensure the
effective application of Community law. That is why, contrary to the submissions of the
Portuguese Government, the Court cannot be bound by the national court’'s assessment
with regard to the Community provisions applicable to the facts of the main
proceedings. The Court’s task is to give the national court a reply which is of help to
the outcome of the dispute which it must determine, that is to say, which enables it to
perform its function of ensuring the effective application of Community law.

209. In

addition, the Court’s examination of a point of Community law of its own motion which
was not raised by the national court would be of little use if the preliminary ruling,

in so far it related to that point, were not binding on that court.

210. The fact that

the parties to the main proceedings did not refer, before the national court, to the
provision of Community law examined by the Court of its own motion is not an obstacle
to the binding effect of the preliminary ruling in so far as the parties had an
opportunity to make their observations on that provision known in the course of the
preliminary ruling procedure. It must be observed that, in the present case, the
parties were asked by the Court, prior to the hearing, to submit in the course of the
hearing their observations on the relevance of Directive 98/34 to the outcome of the
main proceedings.

211. It follows that preliminary rulings are, in my opinion,

necessarily binding where the Court interprets a provision of Community law to which
the national court has not referred.

212. Consequently | propose that the Court’s reply

to the national court should, in addition, rule that a preliminary ruling binds the
referring court even in so far as the ruling relates to a provision of Community law
that was not referred to in the national court’s question.

2. The compatibility of the

national legislation in issue with the freedoms of movement

213. Even if the Court

concurs with my reasoning concerning the relevance of Directive 98/34 to the present
case and the consequences of failure to notify the Commission, an examination of the
compatibility of the national law in question with the freedoms of movement, in so far
as it prohibits advertising of on-line games organised and operated in breach of the
Santa Casa’s exclusive right, does not appear to be manifestly irrelevant to the
outcome of the main proceedings.

214. It is for the national court to determine whether

the fact that Decree-Law No 282/2003, in so far as it grants the Santa Casa an
exclusive right to organise and operate lotteries and off-course betting on the
internet, is unenforceable as against the Liga and Bwin, must lead to setting aside the
whole of the single fine imposed on each of them or whether the amount of the fine
should be divided between what is due on account of organising on-line games and what
is due on account of advertising them.

215. The question therefore is whether a

national measure prohibiting advertising for on-line games organised and operated in
breach of an exclusive right conferred on a single nonprofitmaking entity, is
inconsistent with the freedom to provide services.

216. To reply to that question, it

would certainly appear to be helpful to consider the question from the referring court



as to whether its national legislation granting the Santa Casa an exclusive right to
organise and operate in Portugal lotteries offcourse betting on the internet is
compatible with the freedoms of movement. If that exclusive right is consistent with
Community law, the question whether the prohibition of advertising lotteries and
off-course betting organised and operated in breach of that right is compatible with
Community law no longer arises.

217. The national court’s question seeks to establish

whether its national legislation which provides that the Santa Casa’s exclusive right

to organise and operate lotteries and off-course betting in the entire State territory

is extended to all means of electronic communication, in particular the internet, is
inconsistent with Community law and, in particular, the freedom to provide services,

the freedom of establishment and the free movement of capital and payments, as laid
down in Articles 43 EC, 49 EC and 56 EC.

218. At this stage of the discussion, it could

be asked whether the freedoms of movement are relevant to the main proceedings in view
of the fact that the Santa Casa has been granted a monopoly of the operation of
lotteries and off-course betting on the internet on grounds of consumer protection and
safeguarding public order against the adverse effect of such gaming. A national
monopoly based on such grounds could be regarded as pursuing a public interest aim. (
)

219. It could therefore have been asked whether the Santa Casa could avail itself of
Article 86(2) EC, which states that undertakings entrusted with the operation of
services of general economic interest are to be subject to the rules of the Treaty in

so far as the application of such rules does not obstruct the performance, in law or in
fact, of the particular tasks assigned to them.

220. However, neither the referring

court nor the Portuguese Government have mentioned those provisions. Assuming that they
had done so, | do not think an examination of the present case from the viewpoint of
Article 86(2) EC would have led to a different result from the reply which | am going

to propose should be given by the Court to the question from the referring court.

221.

In view of the case-law on the implications of Article 86(2) EC, the exception,

provided for by that Article, to the application of the rules of the Treaty aiming to
establish a common market can apply only if the task of the entity holding the monopoly
makes it necessary to set aside those rules. In other words, the applicability of the
exception is subject to proof that application of the rules would make it impossible to
perform that task. ()

222. | believe that examination of that condition would have led

to consideration of the adequacy of the disputed legislation for achieving its aims and
of its proportionality comparable with the examination which | shall make in the

context of its compatibility by reference to the relevant freedom of movement.

223. 1

shall show that the disputed legislation should, with regard to the facts of the main
proceedings, be examined by reference to Article 49 EC because it constitutes a
restriction within the meaning of that Article. | shall then consider whether such
legislation can be justified.

a) The relevant freedom of movement

224. Like the Liga,

Bwin, the Netherlands, Austrian and Portuguese Governments and also the Commission, |
am of the opinion that the compatibility of the legislation in question with Community
law must be examined by reference to the articles of the Treaty concerning the freedom
to provide services, and by reference to them alone.

225. It is clear from the



information provided by the referring court that Bwin is established in Gibraltar and
that it carries on its activities in Portugal by means of the internet. We have already
seen that it has been held that a provider established in one Member State who offers
by internet, without moving from that State, games on line to recipients established in
another Member State, provides services within the meaning of Article 50 EC. ()

226.

It is true that the contested provisions, in so far as they reserve such activities for

the Santa Casa, are also capable of constituting a restriction of the freedom of
establishment. However, as Bwin has not sought to establish itself in Portugal, that
freedom of movement is not relevant to the outcome of the main proceedings. The Belgian
Government’s claim that the Liga acts de facto as Bwin’s intermediary does not refute
this conclusion.

227. It must be borne in mind that the freedom of establishment

confers upon companies or firms formed in accordance with the law of a Member State and
having their registered office, central administration or principal place of business
within the Community, the right to exercise their activity in the Member State
concerned through a subsidiary, a branch or an agency, ( ) that is to say, a secondary
establishment controlled by the company or firm in question. However, the agreement
between the applicants in the main proceedings does not have the object or effect of
placing the Liga under Bwin’s control or of making it a secondary establishment of
Bwin.

228. Finally, with regard to the free movement of capital and payments, it cannot

be denied that the contested provisions are capable of restricting payments between
persons residing in Portugal and Bwin. However, that is only a consequence of the fact
that the latter is prohibited from supplying on-line games services to persons residing
in Portuguese territory.

229. As the Commission correctly observes, given that the

restrictive effects of national legislation on the free movement of payments are merely
an inevitable consequence of the restriction imposed on the provision of services, it

IS not necessary to consider whether that legislation is compatible with Article 56 EC.
()

230. | therefore propose that Court should construe the referring court’s question

in the following way: must Article 49 EC be interpreted as meaning that it precludes
legislation of a Member State whereby the exclusive right to organise and operate
lotteries and off-course betting in the entire territory of that State conferred on a
single non-profit-making entity controlled by that State is extended to all means of
electronic communication, in particular the internet?

b) The existence of a

restriction

231. There appears to be no doubt, and the Portuguese Government does not

deny, that the provisions in question constitute a restriction of the freedom to

provide services.

232. Those provisions prohibit a provider of on-line games

established in a Member State other than the Portuguese Republic from offering
lotteries and offcourse betting on the internet to consumers residing in the latter
State. As we have seen, Article 49 EC requires the elimination of measures prohibiting
the activities of a provider of services established in another Member State where he
lawfully provides similar services. Moreover, Article 49 EC is for the benefit of both
providers and recipients of services. ( )

233. Finally, it has already been held that

legislation of a Member State prohibiting an undertaking established in another Member
State collecting bets from offering its services on the internet to recipients

established in the first State constitutes a restriction within the meaning of Article



49 EC. ()
¢) The justification for the restriction
234. A restriction such as that

provided for by the legislation in question conforms with Community law if it is
justified by an overriding reason relating to the public interest, if it is appropriate
for ensuring the attainment of the aim which it pursues and if it does not exceed what
is necessary for attaining it. In any event, it must not be applied in a discriminatory
way.

235. In accordance with that principle common to all economic activities which

have not been harmonised, the Member State responsible for the restriction in question
must demonstrate that it is necessary in order to achieve the declared objective, and
that that objective could not be achieved by less restrictive measures. ()

i)

Arguments of the parties
236. The Liga and Bwin assert that the Santa Casa’s exclusive

right to offer lotteries and off-course betting on the internet to consumers residing
in Portuguese territory amounts to the complete closure of the market for on-line games
in that State, which constitutes the most serious breach of the freedom to provide
services. They claim that the restriction is not justified.

237. According to the Liga

and Bwin, Portugal ought to have demonstrated, first, that the problem alluded to by
the restrictive measure is really a serious problem in its territory, second, that that
measure is capable of remedying the problem and, finally, that there was no less
restrictive way of resolving it.

238. The Liga and Bwin contend that the Santa Casa’s
exclusive rights are unlikely to achieve the desired purposes because Portugal is not
pursuing a consistent and systematic policy of restricting gaming activities, as

required by the case-law. In reality, it is only aiming to increase the revenue from
games of chance and gambling. The Liga and Bwin assert that the games offered by the
Santa Casa have expanded considerably in recent years, encouraged by aggressive
advertising. They also state that the Portuguese Republic is actively pursuing a policy
of increasing the level of gaming taking place in casinos.

239. Finally, the Liga and

Bwin submit that the objectives pursued by the Portuguese legislation in question could
be attained in the same way, if not better, by a less restrictive measure, such as
opening the market to a limited number of private operators who would have specific
obligations. In that connection, the Liga and Bwin point out that the Gibraltar
legislation to which Bwin is subject is some of the strictest in Europe. In addition,

Bwin is said to be a pioneer in drawing up rules intended to ensure responsible gaming
to protect consumers, and also in setting up internal procedures to prevent money
laundering.

240. The Portuguese Government observes that the monopoly which the Santa

Casa has had since the 18th century is a legitimate expression of the Government’s
discretionary power. The grant of an exclusive right to the Santa Casa accords with the
aim of restricting the practice of lotteries and off-course betting in order to limit
the social risks associated with gaming of that kind and to employ the revenue from
them for social causes. The extension of the monopoly to internet games was a necessary
and appropriate measure for offering such games on line in a safe and controlled
way.

241. The Portuguese Government submits that the Santa Casa’s monopoly conforms
with Community law because it is a non-discriminatory and proportionate measure. The
Government adds that the grant of an exclusive right to a body such as the Santa Casa,
which functions under the strict control of the Government, is more likely to attain



the objectives pursued.

i) My assessment

242. 1 shall begin by indicating what ought

to be the effect, in my view, of the limits imposed on the powers of the Member States
by the freedoms of movement in the area of games of chance and gambling. | shall then
set out the reasons why the protection of consumers and the maintaining of public order
may justify measures restricting the freedom to provide off-course betting on the
internet. Next | shall describe the criteria for determining whether the legislation in
guestion is appropriate for attaining the aims it pursues and whether it goes beyond
those aims. Finally, | shall point out that the referring court must ensure that the
contested restriction is applied in a non-discriminatory way.

— The effect of the

limits imposed on the powers of the Member States in the area of games of chance and
gambling

243. It is not disputed that, in the absence of harmonised rules at Community

level in the gaming sector, Member States remain competent to define the conditions for
the pursuit of activities in that sector. However, they must, when exercising their
powers in this area, respect the freedoms of movement. ()

244. 1 think an assessment

of the effect of that limitation on the powers of the Member States should start from

the following premise.

245. In my view, Community law does not aim to subject games of

chance and gambling to the laws of the market. The establishment of a market which
would be as open as possible was intended by the Member States as the basis of the
European Economic Community because competition, if it is fair, generally ensures
technological progress and improves the qualities of a service or product while
ensuring a reduction in costs. It therefore benefits consumers because they can also
benefit from products and services of better quality at a better price. In that way
competition is a source of progress and development.

246. However, these advantages do

not arise in the area of games of chance and gambling. Calling for tenders from service
providers in that field, which would necessarily lead them to offer ever more

attractive games in order to make bigger profits, does not seem to me a source of
progress and development. Likewise | fail to see what progress there would be in making
it easier for consumers to take part in national lotteries organised in each Member
State and to bet on all the horse races or sporting events in the Union.

247. The

situation is not comparable in any way with, for example, the movement of patients
within the Union, which the Court has perfectly legitimately promoted because it
extends the range of medical treatment offered to every citizen of the Union by giving
him or her access to the health services of other Member States.

248. Games of chance

and gambling, for their part, can only function and continue if the great majority of
players lose more than they win. Opening the market in that field, which would increase
the share of household budgets spent on gaming, would only have the inevitable
consequence, for most of them, of reducing their resources.

249. Therefore limiting the

powers of the Member States in the field of games of chance and gambling does not have
the aim of establishing a common market and the liberalisation of that area of

activity.

250. This is shown by the fact that the Court has consistently held that the

Member States have a broad discretion, not only to determine the level of consumer
protection and to maintain public order in relation to games of chance and gambling,



but also in relation to the arrangements for organising them.

251. This conclusion also

appears to be corroborated by the fact that the Court has held that the Member States
may legitimately determine the appropriation of the revenue from games of chance and
gambling and may thus decide that private interests should not profit from them.

252.

Consequently a Member State has sovereign power to prohibit a game in its territory, as
the Court held with regard to the prohibition of large-scale lotteries in the United
Kingdom in Schindler. In order to channel the provision of games into a controlled
system and to protect consumers from being exposed to improper encouragement, a Member
State may also grant an exclusive right to organise a game to a single entity or to a
limited number of operators.

253. The difficulties in determining whether national law

conforms with Community law arise mainly where Member States grant a single entity or a
limited number of operators an exclusive right to operate games of chance and
gambling.

254. The problem for national courts is in ascertaining the level above which

the provision of games in the context of an exclusive right exceeds what is justified

by the aim of channelling them into a controlled system to maintain public order and to
protect consumers from harmful gambling habits.

255. The national courts must therefore

determine whether the restrictive measures laid down by their domestic law are
appropriate for attaining their objectives of protection and proportionate when the
single entity or the operators with the exclusive right to operate a game of chance or
gambling offer a certain range of games and carry out some advertising.

256. In

considering whether the restrictive measures can attain the objectives pursued and
whether they are proportionate, | think account must be taken of the fact that, as

there is no Community harmonisation, determining the range of games offered and the
conditions for operating them are matters within the discretion of the Member States.

It falls to each Member State to assess, having regard to its own situation and its
social and cultural characteristics, the balance to find between, on the one hand, an
attractive range of games in order to satisfy the desire to gamble and to channel it

into a lawful system and, on the other, a range which encourages too much

gambling.

257. With regard to my premiss concerning the role of competition in relation

to the aims of the Union, I think that the power of the Member States should be limited
by Community law only to the extent of prohibiting conduct whereby a Member State
deflects restrictive measures from their purpose and seeks the maximum profit. In ot
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Posso jogar keno com dinheiro real online?

Como Usar o Bonus de Casino no 1win: Uma Guia Completa

O mundo dos casinos online pode ser emocionante e lucrativo, especialmente quando se trata do
{w}. No entanto, muitos jogadores, especialmente os iniciantes, podem se sentir intimidados com
a ideia de usar esse recurso. Neste artigo, vamos ensinar a bwin zm equipe sobre como usar o
bonus de casino no 1win de forma eficaz e responsavel.



O que é um bonus de casino no 1win?

Antes de entrarmos bwin zm bwin zm como usar o bonus de casino no 1win, é importante
entender o que é. Em termos simples, um bonus de casino € uma oferta promocional
proporcionada aos jogadores para anima-los a jogar e manterem seus negocios no casino. No
caso do 1win, eles oferecem varios tipos de bonus, incluindo:

- Bonus de boas-vindas

- Bbnus de depdsito

- Bonus de cashback

Como reivindicar o seu bonus de casino no 1win

Para comecar a usar o bonus de casino no 1win, vocé precisa reivindica-lo. Isso é simples e
direto. Siga esses passos:

1. Cadastre-se bwin zm bwin zm {w}

2. Faca um depdésito

3. Escolha o tipo de bonus que deseja reivindicar

4. Insira o cédigo promocional, se houver um

5. Confirme a bwin zm escolha

Como usar o seu bonus de casino no 1win

Agora que voceé reivindicou o seu bonus de casino no 1win, é hora de usa-lo. Lembre-se de que
cada tipo de bonus tem suas préprias regras e condi¢des, entdo € importante ler atentamente
antes de comecar a jogar. No entanto, aqui estdo algumas dicas gerais sobre como usar o seu
bonus:

- Leia attentamente as regras e condi¢des
- N&o tente abusar do sistema

- Jogue responsavelmente

- Retire suas ganhancias a tempo

Conclusao

Usar o bonus de casino no 1win pode ser uma 6tima maneira de aumentar suas chances de
ganhar e desfrutar de mais diversao. Basta seguir nossas dicas e lembrar de jogar
responsavelmente. Boa sorte!

O livro tem sido traduzido bwin zm duas linguas: Portugués como o original e inglés bwin zm
portugués.

A primeira obra, "Mouley the Wind: The Voyages of a Orthodoxian Society", foi traduzida bwin zm
inglés e publicada bwin zm 1994.

Também tem sido traduzido bwin zm portugués e outras linguas.

No Brasil, o livro tem sido traduzido bwin zm dois idiomas, francés, portugués e alemao.

A Igreja da Ordem Terceira de Sdo Domingos de Avis (mais conhecida simplesmente como
Ordem Dominicana) é um grupo religioso catolico portugués sediado no municipio da cidade de
Santiago, na
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O dia anterior ao ocorrido foi o ultimo bom da vida de John Balson.



Era domingo 17 de marco 2024. Ele 3 levou bwin zm filha, trés anos nadar e depois chegou bwin
zm casa para almocar com a familia dele bebeu um pouco 3 do vinho que jogou videogames por
algum tempo mas foi dificil concentrar-se no assunto!

Balson estava cansado. O produtor de TV 3 freelance, 40 anos tinha trabalhado longas horas
bwin zm uma nova série do In the Steps of Killers Uma verdadeira 3 séries criminais hospedadas
pelo criminologista Prof David Wilson e pela atriz Emilia Fox da Silent Witness (Testemunhas
silenciosa), encomendada por 3 Channel 4 a partir das produtora Alaska Television que foi um
inquérito sobre o assassinato nao resolvido ligado a suposta 3 rede pedofilica na década dos
1990: WEB

Desde o inicio, a proposta foi desafiadora. A familia da vitima n&o estava presente 3 no caso e
fontes proximas ao local avisaram Balson para que ele investigasse as ameacas de bwin zm
morte: disse a 3 prépria familia ter recebido uma ameaca contra ela;

Depois, houve o deslocamento quando ele trabalhava no escritorio alguns dias por semana: 3
uma viagem de ida e volta bwin zm quatro horas da casa do Balson na regiao leste Londres para
0s escritorios 3 das emissoras Alaska TV.

Ainda assim, Balson era excepcional bwin zm seu trabalho. Ele passou horas examinando
microfilme de recortes na Biblioteca 3 Britanica e drender as pistas da biblioteca britanica para
cima dele bater nas portas do prédio que ele montou o 3 show - mais ainda — tinha certeza
absoluta se havia resolvido a morte!

Na manha seguinte, Balson levantou-se para o trabalho. 3 Ele bebeu um café forte e depois saiu
de casa por volta das 8 da madrugada no escritério ele se 3 levantava do balcao dele pra usar a
sanita andando bwin zm uma longa passagem na dire¢cao ao banheiro como fazia com 3 que
parecesse estar inclinado longe dela... Como num salé&o aberto dos espelhos: ndo tinha tomado
pequeno almoc¢o; entdo achava baixo 3 aglcar sanguineo!

Em bwin zm mesa, ele achou dificil olhar para o computador. Sua cabeca doia e sentia pressédo
atrés dos olhos; 3 disse a si mesmo que se sentiria melhor depois de uma boa noite bwin zm
sono profundo...

Quando Balson acordou no dia 3 seguinte, parecia que bwin zm cama estava bwin zm um barco;
ele se agitava de lado a outro. A tontura néo tinha 3 ido embora nem dor da cabecga! balsao filmou
tumultos na América do Sul e fez documentario sobre 175 kg pitbull 3 mas naguele momento
sentiu-se verdadeiramente assustado...

Balson, de 9 e 10 anos bwin zm {img}s da familia.

{img}: Alicia Canter/The Guardian

O GP pensou 3 que era uma infec¢do no ouvido. Quando ndo melhorou, Balson pagou para ver
um médico de orelha privada e nariz 3 (ENT). Ele disse: "Os ouvidos do balsdo estavam bem".

A tontura e dor de cabeca eram constantes. Balson comecou a documentar 3 seus sintomas bwin
zm um diario, desenhou uma {img} para explicar as vertigens: circulos furiosos com caneta
pontiaguda que flutuava do 3 centro como os tentaculos num ovo escalfado; quando fechou o
olho ele tremeu igual a miragem escreveu-lhe /p>

Talvez ele precisasse 3 de uma pausa, pensou. No inicio do abril foi para Broadstairs bwin zm
Kent com bwin zm esposa Yumeno Niimura um 3 pai que estava a 37 anos e tinha medo da casa
dos pais quando ficou gravida no segundo filho deles 3 (e filha). O niimur reservou o Airbnb numa
cozinha bem equipada Balson era talentoso cozinheiro porque adorava experimentar novas
receitas 3 "Mas nunca havia feito isso", diz Niima: “Nao houve nenhuma vez”.

Em mensagens de texto para bwin zm mée e bwin zm suas 3 entradas no diario, ele perguntou: o
que ha errado comigo? E um tumor cerebral?” Um acidente vascular cerebrais “Acidente
cardiaco”? 3 Ele escreveu estar preocupado com a possibilidade dele nunca conhecer uma filha
por nascer.

No dia 11 de abril, a familia 3 pegou o trem para Londres. Balson decidiu que iria direto ao
hospital e ndo sairia até obter respostas: alguém tinha 3 necessidade saber qual era seu
problema com ele!

W

Quando estava bwin zm Broadstairs, Balson mandou uma mensagem para bwin zm méae



Margaret balsson 3 (uma professora aposentada de 70 anos). "Eu deixei meu equilibrio entre vida
profissional e pessoal ficar muito fora do controle”, 3 escreveu ele. “N&o tenho certeza o que me
empurrou sobre os limites mas talvez [ele] tenha se acumulado h&d muitos 3 meses".

O amigo de Balson, Jack McKay 41 anos e escritor do norte da Londres diz: "Ele me disse que se
3 separou dos excessos." Mackay and balsson conheceram-se bwin zm Nova York no 2014, onde
ambos trabalharam para Barcroft. uma agéncia jornalistica 3 com histérias incomuns “As coisas 0
fizeram tdo bom trabalho dele sdo as pessoas mais boas”, afirma ele era sensivel; 3 Ele foi muito
compreensivo.”

Em meados dos anos 2010, Barcroft comecgou a produzir documentérios bwin zm {sp}. Até 2024,
Balson tinha experiéncia 3 suficiente para sair e langar uma carreira como produtor freelancer,
agora ele estava numa relacdo com Niimura que conheceu no 3 2024. Quando teve inicio o surto
pandémico de 2024, balsao (e) niimurista japonés mudou-se junto aos pais da niimarura na 3
cidade japonesa do Japéao onde trabalhou nos verdadeiros programas criminais das empresas
produtoraes britanicas;

Como produtor, era trabalho de Balson persuadir 3 familias enlutadas a contar suas histérias na
camera. "A coisa sobre TV factual é que as matérias-primas sdo apenas pessoas 3 e seu
relacionamento com essas gentes"”, diz McKay que também trabalhou como um verdadeiro
produtora da televisdo criminal”. Isso coloca 3 enorme estresse nas pessoa cujo 0 emprego
consiste bwin zm organizar os filmes para se debaterem."

Como seus colaboradores geralmente eram baseados 3 nos EUA ou no Reino Unido, Balson
rotineiramente trabalhava 18 horas por dia bwin zm trés fusos horarios. "Vocé passa o 3 tempo
todo olhando {img}s de corpos mortos das pessoas que foram assassinada horrendamente”, diz
Rosy Milner (30 anos), uma produtora 3 factual e ex-colega do programa da emissora balsson'S
from London." Vocé |é sobre abuso sexual contra criangas; depois um colaborador 3 dos textos
americanos as 22h00min pede para voce ligar".

Milner trabalhou com Balson bwin zm um show chamado Meet, Marry e Murder.

"Ele 3 era o Sr. True Crime naquele momento”, diz ela,” ele fez alguns bwin zm uma fileira."
Milner disse que se importava 3 profundamente com seus contribuidores e muitas vezes falava
por horas ao dia para eles".

Em abril de 2024, Niimura deu a 3 luz bwin zm filha e eles voltaram para o Reino Unido vivendo
com os pais da Balson no leste Londres assim 3 que poderiam economizar dinheiro por um
depdsito. A balséo trabalhou incansavelmente reservando contratos consecutivos sem
praticamente nenhuma interrupc¢ao entre elas 3 .

Mas, como Balson se afastou plugado afastado industria bwin zm torno dele comecgou a entrar
colapso. Os emissores mal estavam 3 comissionando devido ao um desmoronamento na receita
de publicidade;

pressoes inflaciondrias, um congelamento na taxa de licenca da e streamers 3 lutando com
nameros reduzidos do assinante devido ao custo. "Ele me diria: ‘A maioria dos freelancer esta
fora dum emprego 3 agora mesmo." diz Niimura".

Balson e bwin zm esposa, Yumeno Niimura no Japéo bwin zm 2024.

{img}: Cortesia da familia de John Balson.

Em maio 3 de 2024, o sindicato Betu que representa os freelancers da TV no Reino Unido
declarou uma emergéncia na industria. 3 bwin zm fevereiro do ano passado a unido publicou
resultados com mais 4 mil trabalhadores dos cinema e televiséo; 68% estavam 3 sem trabalho
enquanto 75% disseram estar lutando contra seu bem-estar mental ou 37% planejavam deixar
esta area: "Eu trabalhei pela 3 tv ha 25 anos", diz Marcus Ryder (CEO) das bolsas para filmes).
"Nao ha trabalho zero", diz Joe Jackson, 33 anos 3 de idade e operador experiente da camera
Bath que trabalhou bwin zm crimes reais. Ele agora esta trabalhando numa padaria com 3 risco
para perder bwin zm casa

Os freelancers que permanecem no trabalho dizem expectativas de seus chefes séo intensa. "As
empresas produtoram 3 promessas excessiva para obter comissdes”, diz McKay." E toda essa
pressao cai". Comissario, quem compra programas bwin zm nome dos canais 3 da TV também



espera mais pelo dinheiro deles ”. Em uma histéria médica ele reuniu os médicos e o médico 3 do
hospital depois dele adoeceu; Balson escreveu sobre as pressdes exercida por trabalhar como
empreiteiro: “Como a industria secou muito 3 além disso.” Mais

Mesmo bwin zm bons momentos, os freelancers de TV se preocupam com a percepgao como
dificil. Muitos temem ser 3 colocados na lista negra "As pessoas sentem que quando ndo entregar
um projeto bwin zm reputacdo sera manchada por toda industria”, 3 diz Ryder."A pressao sobre
as pessoa pode ficar insuportavel? especialmente no caso do trabalho estar magro".

De acordo com os termos 3 do contrato de Balson para a Alaska TV, se ele adoecesse e nao
conseguisse trabalhar por mais que sete dias 3 a empresa poderia rescindir seu contracto. A
Alasca diz a televisdo Que apesar deste Contrato Padrdo "encorajou ativamente" o Dr."Adore-0 3
tempo bwin zm voltar ao trabalho como quando quisesse - sem limite algum porque nés
respeitamos tanto Seu talento".

Ele teve que 3 descobrir o qué estava errado com ele — e rapido.

Ee,

Também foi para o centro de tratamento urgente no hospital 3 da rainha, Romford s bwin zm 11
abril 2024. Os médicos disseram-lhe que ele tinha estresse e ansiedade E liberou com 3 algum
diazepam "Sinta estipido"”, enviou uma mensagem a mae dele

Mas o diazepam nao ajudou. A tontura era constante, a dor 3 de cabeca foi agudamente dolorosa
e ele nem conseguia dormir; Ele nunca podia entrar bwin zm um supermercado sem ter tido 3
nenhum ataque panico: "Eu sé quero ser tratado para melhorar", mandou uma mensagem a
Margaret com as mensagens que lhe 3 disse “Tenho muito pelo qual esperar”.

Balson gastou mais de 2.000 tentando melhorar. Ele comprou 6culos novos e um colchao 3 novo,
tentou massagem fisica vestibular ou terapia oral com a fisioterapia do paciente que fez uma
ressonancia magnética privada normal 3 para voltar ao seu consultério particular
Otorrinolaringologista (Ontria of Medicine), foi até o médico assistente geral da NHS GP;
psiquiatra 3 na rede nacional médica — Antofagante: recebeu vitaminas prescritas por ele mesmo
- antidepressivos anti-enxame medicamentosazelonagem sem ajuda nada!

A saude 3 mental de Balson se deteriorava e ele comecou a falar sobre suicidio. Em 19 abril, foi
visto por um psiquiatra 3 do NHS disse ao psicélogo que sentia-se suicidado; bwin zm 21 Abril
Margarete Niimura acordou para encontrar o proprio balsdo 3 tentando matar - si mesmo:
Margarida chamou uma ambuléancia!

Balson voltou para o hospital da rainha A & E. Dois guardas 3 de segurancga vigiaram-no, por bwin
zm propria saude e ndo havia camas; entdo ela caiu bwin zm uma cadeira com um casaco 3
sobre a cabeca do Hospital Queen s Os médicos Ihe deu injecdo antinausea Margaret tirou {img}
dela filho dele que 3 enviou ao secretario médico: "Se vocé quiser ver as condi¢des dos servi¢cos
publicos visitem hoje mesmo no Hospicio Romford", estou 3 certo disso seria chocante se fosse
possivel!

Um psiquiatra veio falar com Balson bwin zm A&E, escreveu algumas notas num pedaco de 3
papel e disse que ele voltaria. O Dr balsom n&o o viu novamente depois das 31 horas numa
cadeira; estava 3 exausto quando os médicos disseram-lhe para ir embora até casa onde foram
dispensados do tratamento médico

Todos os dias de Balson 3 foram ruins agora. Ele decidiu renunciar ao seu trabalho, passou a
maior parte do tempo bwin zm casa onde seus pensamentos 3 se voltaram para o passado "Por
gue eu nao poderia ter me concentrado nas histdrias mais edificantes?" ele escreveu no 3 diario
dele :

Ee,

Por isso ficou doente, Balson mergulhou bwin zm assassinato. Ele fez um show sobre uma
advogada esfaqueada 40 3 vezes no escritorio dela! Um marido incendiado por bwin zm esposa e
gue foi empurrado de fora do penhasco para o 3 dinheiro dos seguros A crianga sequestrada pela
méfia O homem apunhalou até & morte com machados antes da pintura das 3 manchas
sanguineas

As empresas de produgdo costumam dizer que essas histérias centram vitimas ou fazem justica
para as familias. Outros tém 3 outra visdo: "Estes programas sdo uma vaca bwin zm dinheiro", diz



Alex Levitschi, 34 anos; um produtor-diretor das Midland e diretor 3 do centro estudantil da regiao
onde trabalhou com Balson (enquanto grandes companhias buscam a proxima série Making A
Murderer or 3 Don't F**k With Cat ), os megahit Netflix creditado pela explosao dos verdadeiros
crimes na TV — menores equipes independentes 3 tendem ao sucesso

"Vamos perseguir 50 historias e fazer 10 episodios”, diz um produtor. Quando vocé esta
chegando ao nono episédio, 3 ndo importa qual seja a histéria - é preciso fazé-la funcionar ”.
Vocé estara perseguindo familias que disseram “ndo”, muitas 3 vezes contactadas varias vez por
outras empresas de producao.”

Outros estéao insatisfeitos com a forma como os programas séo editado depois 3 de terem
apresentado as suas imagens. "Houve shows que foram reeditados pelos comissarioes apos eu
ter feito o meu pouco”, 3 diz um produtor.” E eles claramente n&o levaram bwin zm conta
sentimentos das familias, pois elas tém para assistir ao filme 3 pode ser realmente perturbador"
Outro fabricante disse: “E jornalismo ruim ou ma telly (divulgag&o). N&o esta ajudando nossa
industria.”

Durante 3 muitos anos, Balson brincou com a ética do verdadeiro crime. Ele contou Milner sobre
outros shows bwin zm que ele havia 3 trabalhado onde o radialista reclamou das mulheres na tela
nao eram glamorosas suficientes para serem glamourosos - eles queriam 3 "assassinio brilhante",
uma frase da industria significando historias de crimes reais e sensuais; “Esta sdo pessoas
verdadeiras nas situacdes horriveis”, 3 balséo certa vez enviou um SMS a Milar por causa duma
producéo diferente."

Niimura com a mae de Balson, Margaret bwin zm 3 casa no leste da Londres.

{img}: Alicia Canter/The Guardian

Levei seis semanas para assistir aos muitos programas de TV bwin zm que Balson 3 tinha
créditos. Enquanto eu trabalhava no meu caminho através deles, o humor visivelmente escureceu
Um episddio me assombrava. Era sobre 3 um homem que afogou bwin zm enteada infantil pelo
dinheiro do seguro de vida, ele apertoi suas maos bwin zm uma torta 3 durante o aniversario
engquanto encenavam na cena da criminalidade; As {img}grafias policiais mostraram os sinais
impressos no gelo: eram tao 3 pequenas quanto patas dos gatos!

Como Balson, sou jornalista. Sempre fui capaz de desligar do trabalho mas muitas vezes me vi 3
a pensar nessas {img}s quando estava limpando as palmas das maos pegajosas dos meus filhos
e com 0s bragos iguais 3 as suas!

E claro a partir da leitura do diario de Balson que ele passou muito tempo pensando sobre essas
histérias, 3 também. Em uma entrada escreveu: "Eu deixei entrar na escuriddo com minha
obsesséao por crime e assassinato bwin zm toda bwin zm 3 carreira.” Ele disse ao psiquiatra NHS
(Hostle Psychiatra) Que o projeto final no qual havia trabalhado para Alaska TV 3 Sobre Georgina
Gharsallah Uma mulher desaparecida chamada Georgena Gharssalah trouxe a tona qualquer
lembranca dolorosa desse irmao Michael morreuem 2011, 3 como Jorgen... ndo estava
desaparecido!

Depois que ele ficou doente, Balson disse a McKay "tinha arrependimentos sobre algumas das
histdrias feitas". 3 Uma vez balsson lhe contou uma coisa bwin zm um show no qual fez o
trabalho profundamente se matou. Poderia ter 3 havido varias causas para morte do colaborador
mas da parte de Ballon “havia culpa por estar envolvido nesse mundo”, diz 3 McCay: "Neste
emprego VOCé precisa pensar nas pessoas sensiveis e com empatia”.

(0]0)

13 de maio 2024, Balson finalmente descobriu o que 3 estava errado com ele. Ele foi
diagnosticado como provavel enxaqueca vestibular uma desordem complexa na qual as redes
neurais 3 no cérebro relacionadas ao equilibrio e visdo tornam-se disreguladas - os sofredores
experimentam ataques da vertigem (verruga), tonturas ou perda 3 do balanco cerebral;

E um testemunho das habilidades de pesquisa Balson que ele foi diagnosticado ap6s apenas dois
meses. Em média, 3 diz o Dr Diego Kaski neurologista e especialista bwin zm enxaquecas
vestibulares; leva quatro anos a partir do inicio dos 3 sintomas antes da apresentacao para bwin
zm clinica no NHS por diagnéstico especializado: O estresse é uma grande causa (embora nao 3



seja) subjacente a doenca "E mais estressante quando vocé esta sob stress", explica isso ao
hiperhiperesporosoidismo

Balson foi diagnosticado por um 3 especialista privado, Dr. Shanmuga Surethiran neuro-otologista
especializado bwin zm medicina audiovestibular numa consulta telefonica e na chamada que ele
gravou 3 para as suas proprias notas disse a Surenhiran o qué estava acontecendo quando
adoeceu; afirmou estar sob muito stress no 3 trabalho: "Surenthrian”, gentil com os seus proprios
sentimentos de seguranca explicou ao seu colega como é comum este estresse ser 3 uma forma
normal”.

Kaski diz: "Um dos problemas com enxaguecas vestibulares é que nao ha teste diagnéstico para
isso. As pessoas 3 podem saltar entre especialidades, Eles véem o GP (que o0s envia a um
Otorrinolaringologista) e eles enviam de volta ao 3 médico-chefe da clinica médica ou
neurologista.” A pesquisa estima talvez haja alguns poucos neurdnios no Reino Unido incluindo
ele especializado 3 bwin zm disturbios do equilibrio [Audiovestibular Doctor] também na condic¢ao
neuroldgica candiminal".

Eu ainda envio mensagens para o WhatsApp dele, mesmo sabendo 3 que ele ndo pode |é-las.
Kaski diz que seus pacientes sao muitas vezes ansiosos e deprimidos. Mas suas condi¢gdes
mentais geralmente 3 resultam da enxaqueca vestibular, ndo a causa deles."Eles se sentem
baixos; eles estao inuteis: Eles ficam sem valor", disse ele 3 a Reuters "Muitas pessoas ficaram
com raiva". Parte do problema é ver uma doenca invisivel quando alguém esta sofrendo dor 3
mas tontura dentro das maos"

A maioria das pessoas que se apresentam a bwin zm clinica tera suas vidas de volta no 3 tempo.
"E uma condic&o a ser tratada", diz Kaski."N&o é algo necessariamente pode curar-se, mas
muitas vezes as mulheres superam 3 e levam vida normal”. Ele pede aos pacientes para
comerem saudavelmente exercicio regular - considerar mudancas nos locais do 3 trabalho: o
kaski prescreve 50% medicamentos preventivoes contra enxaqueca (e injecoes antibloqueadora)
maiores bwin zm reducao da CGRP; recentemente foram desenvolvidos 3 tratamentos com
migranea na area onde ele esta inserido

Surenthiran disse a Balson que provavelmente melhoraria, mas isso pode levar tempo. 3 Na
gravacao da chamada vocé ouve o tom de voz do balsom com esperanca e uma consulta pessoal
foi agendada 3 para 17 maio quatro dias depois Margaret sentiu certo surenthirdo ajudar seu filho
ficar melhor Ela mandou-lhe um SMS: "Vocé 3 fez muito trabalho bwin zm rastrear as pessoas
mais propensas a ajuda lo!"

E-mail:*

O crime de rue é um género onde ha 3 muitas questdes éticas", diz a Prof Elana Newman,
diretora do Centro Dart para Jornalismo e Trauma. "Vocé esta tentando contar 3 histérias bwin zm
uma maneira que seja respeitosa ou néo exploradora." A professora explica o trauma vicario
como reacao emocional negativa 3 decorrente da dor dos outros; isso geralmente ocorre com 0S
trabalhadores humanitarioS (assistentes), primeiros respondentes das guerras [experiente] aos
jornalistas 3 veteranos".

Sabe-se que a exposicao a imagem grafica aumenta o risco de uma pessoa desenvolver TEPT.
Estudos estimam bwin zm qualquer lugar 3 entre 4,3% e 43,9% dos jornalistas podem sofrer com
essa condi¢ao O Dart Center publicado diretrizes sobre como os 3 meios devem trabalhar
acidentalmente para imagens traumaticas sugere aos reporteres aplicar um efeito temporario as
areas angustiantes das {img}s; desligar 3 as gravacfes sonoramente feitas por {sp} ou reduzir
também seu tamanho na janela da tela — isso significa diminuir seus 3 impactos sem precisar
delas!

Nos EUA, a policia as vezes da {img}grafias e imagens de cenas nao editadas a imprensa.
"Vemos 3 as coisas que precisam ser borrada para o publico da TV", diz Angus Cameron 59 anos
um produtor do 3 East Sussex trabalhando com Balson bwin zm 2024: “Mas n6s podemos ver
iISS0”.

Newman identificou uma estratégia para reduzir a probabilidade de 3 que os jornalistas
desenvolvam trauma vicario. "Ter ética clara é protetor, sabemos disso nos repdrteres o TEPT
parece estar correlacionado 3 com arrependimentos éticos." Ela diz ndo poder comentar



diretamente sobre as lutas do Balson mas pergunta:"Eu perguntaria bwin zm quanto ele 3 estava
lutando contra questdes Etica no trabalho dele?" Cameron perguntou-se “Estamos fazendo esses
shows pra parar isso acontecendo as pessoas? 3 Ou estamos normalizando eventos horriveis?”
Balson decidiu depois que ficou doente, ele teria de fazer uma mudanca. "Eu vou ter para 3
aprender a trabalhar e um novo emprego", escreveu bwin zm seu diario no dia 7 maio."Ou pelo
menos aquele onde eu 3 ndo estou neste conflito sobre se o meu trabalho é ruim ou errado”. Eu
preciso melhorar minha vida servindo as 3 pessoas do planeta melhor"

Ee,

Também lutou imensamente para melhorar. "Pretendo, ndo importa o que for preciso”, escreveu
ele bwin zm seu 3 diario no dia 6 de maio e pensou sobre seus filhos:"Eu os amo tanto assim”,
disse Ele." Eu tenho a 3 intengdo é estar 14 por eles N&o interessa comao". Pensou naquilo
Niimura sempre lhe dizia; isso ser vivo significa 3 ficar rico!

As dores de cabeca eram excruciantes, a tontura implacével. Ele mal dormia e desde maio bwin
zm diante o0 manuscrito 3 do Balson no seu diario geralmente arrumado se transformava numa
ralé enfurecido: "Tormento sem paz nem tonto todo tempo ndo 3 um segundo sequer".

"Ele parecia tédo desesperado”, diz Niimura. Eu colocava a mao na barriga e dizia: 'Senti o bebé,
vocé 3 vai estar la pelo bebé'. Ele disse que nao acho eu vou conseguir.""

Em 15 de maio, Balson teve uma consulta 3 com um psiquiatra do NHS. Na reunido bwin zm méae
diz que ela perguntou se ele poderia ser internado no hospital 3 porque tinha medo da seguranca
dele; o médico parecia ndo ter certeza sobre a opgdo: Uma entrevista foi marcada para 3 seis
semanas depois e sem saber nada a Margaret and Niimura quando seu GP lhe ligou naquele dia
apos receber 3 alertas por parte dos terapeutas privados dizendo-lhe estar preocupado pelo risco
bwin zm relagdo ao suicidio

No dia seguinte, 16 de maio 3 Margaret enviou e-mail servicos locais NHS satude mental. "Nos
vimos vocé ontem mas as coisas continuaram a piorar... Ele conseguiu 3 convencélo Ontem que
ele ndo tinha planos definidos para acabar com bwin zm vida Mas hoje eu estou pouco certo
disso...

Ao 3 telefone, um membro da equipe do servigo de saude mental NHS sugeriu Margaret levar
Balson para A & E. Mas 3 suas experiéncias anteriores tinham sido tdo negativas que ela decidiu
contra isso e teve uma consulta com Surethiran no dia 3 seguinte - ele parecia ter entendido o
seu problema bwin zm bwin zm vida médica: tinha certeza disso ajudaria a balsdo-surenthiran foi
3 quem pareceu entender por onde estava passando!

Balson estava quieto naquele dia. Ele comeu o jantar sozinho, no quarto dele Niimura 3 dormiu
dormindo sobre a sof4-cama quando ela acordoa e dormia na cama da filha para ndo perturbar
seu marido; Na 3 manha seguinte veio uma casa tranquila de niimara que tinha um
pressentimento: Ela entrou bwin zm bwin zm sala do apartamento balsdo 3 Nao havia nada 14!
Tinha deixado atras... O carro deles foi embora Margaret chamou por favor ao texto "Por Favor 3
eu me chamei".

Quando a policia chegou naquela manha, para dizer-lhes que seu corpo havia sido encontrado:
"Eu nunca gritei tanto 3 na minha vida", diz Niimura. Balson morreu por suicidio bwin zm 17 de
maio

O segundo filho de Niimura e Balson deve 3 nascer este més. "Nao podemos acreditar, ndo €?"
diz Margaret?!

E-mail:

Caberéa ao inquérito sobre a morte de Balson confirmar que ele 3 pretendia se matar e tentar
entender as circunstancias, mas o drama provocou muita busca da alma bwin zm bwin zm
industria.

Apés o 3 prazo final

O canal 4 ordenou uma investigagao externa sobre bwin zm morte. Um fundo de arrecadagé&o
criado para apoiar Niimura, a 3 filha e o feto levantou quase 85 mil bwin zm setembro do ano
passado; A Associacdo Britanica dos Servi¢os Sociais 3 Cinematograficos (CVB) langara um
projeto que pede as empresas produtoraes estabelecerem as melhores praticas no bem-estar da
equipe ou colaboradores 3 das mesmas com base nas boas condi¢cbes estabelecidas pela



empresa na regiao:

"H& muitas pessoas que se preocupam muito profundamente com 3 isso", diz Jude Spencer,
diretor da Dolly uma consultoria de satde mental para o setor criativo e um dos 3 co-fundadores.
“Mas a questdo é ndo haver consisténcia bwin zm todos os aspectos”. Ela acredita ser necessario
incluir apoio a Saude 3 Mental nos orgcamentos produtivos

Em comunicado, o Channel 4 disse que estava "profundamente triste com a noticia da morte de
John". 3 Ele afirmou ainda: “A investigacdo independente conduzida por um escritorio sera tao
rapida quanto as circunstancias permitirem. Tomaremos todas medidas 3 apropriadas bwin zm
resposta as suas descobertas”.

Ele acrescentou: "Embora ndo empregamos pessoal de producédo diretamente, o bem-estar
daqueles que trabalham nas 3 producdes € vitalmente importante e algo a ser levado muito
seriamente. Estamos comprometidos bwin zm apoiar nossos parceiros produtivos para garantir 3
essas produtoras sao locais seguros ou profissionais com medidas seguras”.

"Eu colocaria a mao na barriga e diria:" Sente o bebé. 3 Vocé vai estar 14 para ele." Ele disse,
'‘Nao acho que vou conseguir'."™.

{img}: Alicia Canter/The Guardian

Paul Sommers, diretor-gerente da Alaska 3 TV disse que a empresa € uma "pequena equipe
unida e devastada por este evento" - o bem estar de 3 todos os nossos funcionarios tem
importancia primordial.

No decurso da reportagem desta peca, falei com executivos que trabalham bwin zm crimes reais
3 na TV e alguns trabalharam para Balson. Eles expressaram tristeza por bwin zm morte ou pelo
fato dele ter sido morto; 3 eles falaram apaixonadamente sobre priorizar o bem-estar dos
funcionérios do local: outros conversaram a respeito das prote¢des estabelecidas nas proprias 3
empresas deles mesmos...

Eu tinha planejado cita-los enquanto escrevia este artigo, como exemplos de melhores praticas.
Mas quando comecei a fazer 3 chamadas para freelancers que haviam trabalhado nessas
empresas e outras surgiu um quadro mais complicado: algumas eram positivas dizendo essas 3
companhias disponibilizaram suporte a saide mental sempre bwin zm necessidade; outros
apontavam muitas vezes emissoraes — nao produtorais - fazendo demandas 3 irracionais ou
decisbes editoriais questionaveis ".

Mas muitos dos freelancers com quem falei descreveram cargas de trabalho excessiva e imensa
pressao 3 para entregar. Depois que um profissional ndo conseguiu fornecer volume incontrolavel
do seu servi¢co bwin zm pouco tempo, 0 executivo contatou 3 mais suas referéncias a fala ruim
deles; outro funcionério foi intimidado por uma gerente da produc¢éo a reduzir bwin zm fatura 3
depois das informacdes serem ditadas sobre as filmagens dele estarem inutilizaveis "Se fosse eu
mesmao", escreveu ele sem querer usaria 3 0s servi¢os prestados ao empresario -- disse isso
posteriormente:

Em alguns casos, as experiéncias de trabalho para essas empresas foram tdo 3 perturbadoras
gue pessoas deixaram o servigo na TV factual.

Niimura e Margaret dizem que sado pessoas privadas, mas querem saber a 3 historia de Balson
para aumentar o conhecimento sobre enxaquecas vestibulares.

"Eu saio e tiro {img}s para enviar a John, entdo eu 3 me lembro que ndo posso", diz Margaret.
“Ainda envio mensagens ao WhatsApp dele mesmo sabendo ele sem ler." Ela Ié 3 sobre
enxaquecas vestibulares". Ainda estou procurando uma cura pra ela”, disse Margarida:"E ai te
atinge! E tarde demais!" Toda vez 3 bwin zm quando Margarita se lembra de Jodo morto; minhas
pernas ficam fracamente novamente”.

Niimura implora a qualquer pessoa que considere suicidio 3 para buscar apoio. "Nao importa o
quao sozinho vocé se sinta, ainda é amado", diz ela."Por favor ndo faca isso".

Niimura 3 e Margaret dizem que o NHS falhou Balson. A fundacao de confianca do North East
London, NNS langou uma investigacao 3 interna sobre bwin zm morte revisando os cuidados
recebidos no hospital da rainha

Tendo lido as centenas de paginas do diario 3 Balson, além da bwin zm histéria médica e dos
seus documentos profissionais. E falado com muitos familiares ou colegas dele... um 3 registo se



destaca acima das outras trés dias antes que ele morresse: "Eu realmente queria ter tomado mais
facil para 3 mim."

No Reino Unido e Irlanda, os samaritanos podem ser contatados no telefone gratuito 116 123 ou
por email josamaritans.org or 3 Josariatants nos EUA pode ligar para a linha de vida nacional
sobre prevencao do suicidio bwin zm 988 (ou enviar 3 um SMS ao endereco WEB Para se
conectar com uma conselheira da crise na Australia é possivel encontrar outras linhas 3
internacionais que ajudam vocé também!)

Para doar para a arrecadac¢éo de fundos da familia John Balson, visite gofundme.com
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